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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9211. 


THE PENNSYLVANIA RAILROAD COMPANY, 

Appellant, 

v. 

STANLEY R. ROCHINSKI, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia, 
upon a jury verdict of $5,000 in favor of appellee, Stanley 
R. Rochinski, plaintiff below and hereinafter referred to as 
plaintiff, against appellant, The Pennsylvania Railroad 
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Company, defendant below and hereinafter referred to as 
defendant (App. 94). Plaintiff sought damages for personal 
injuries sustained as the result of being struck by a falling 
suitcase while he was a passenger in a coach on one of de¬ 
fendant’s trains. The relief claimed was within the general 
law jurisdiction of the District Court, D. C. Code (1940 Ed.) 
§§ 11-301,11-306, and a review by this Court of the judgment 
below is authorized by D. C. Code (1940 Ed.) § 17-101. 

PRELIMINARY STATEMENT. 

The sole questions submitted upon this appeal relate to 
the exclusion of certain testimony and documentary evi¬ 
dence tendered by the defendant and to alleged prejudicial 
remarks of the trial Justice. The sufficiency of the evidence 
to support the verdict and judgment below is not here in¬ 
volved and a full review and consideration by this Court 
of all of the evidence, therefore, is not required on this 
appeal. 


SHORT STATEMENT OF THE CASE. 

Plaintiff, Stanley R. Rochinski, brought this fiction to 
recover damages for personal injuries sustained by him 
while a passenger in a coach on one of defendant’s trains, 
claiming that while the train was standing in the station at 
Baltimore, Maryland, a red cap porter in the employ of de¬ 
fendant dropped a suitcase on his arm while attempting to 
place it in the baggage rack. Defendant contended that the 
suitcase was dropped by a fellow passenger. These con¬ 
flicting versions of the accident formed the issue drawn by 
the pleadings and the case was submitted to the jury under 
instructions, to which both parties consented, directing the 
jury to return a verdict for the plaintiff if they found that 
the suitcase was dropped by a porter and for the defendant 
if they found that it was dropped by a passenger. 

The identity of the passenger alleged to have dropped 
the suitcase on plaintiff, therefore, became of crucial sig- 
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nificance in the case and it was the refusal of the trial 
Justice to admit the testimony and official report of the 
train Conductor, together with the testimony of Claim 
Agent Stever relating to the identity of this passenger and 
an admission of liability made by him which forms the pri¬ 
mary basis of this appeal. 

Proceedings Below. 

The complaint alleged that plaintiff was injured as the 
result of being struck by a suitcase dropped by an em¬ 
ployee of the defendant who was engaged in placing it in 
the baggage rack (App. 1-3), and defendant’s answer ad¬ 
mitted that plaintiff was struck by a falling piece of bag¬ 
gage but denied all other allegations of the complaint (App. 
3-4). The case was tried before Mr. Justice Goldsborough 
and a jury and consumed three trial days. 

Plaintiff testified that he was seated in the last seat on 
the right side of the coach next to the aisle (App. 6); that 
while the train was standing in the station at Baltimore a 
red cap porter came into the car and in an attempt to place 
a heavy suitcase in the rack on the left side of the car 
diagonally across the aisle and one seat ahead of the one in 
which he was seated, the suitcase fell from the porter’s 
hands and struck plaintiff on his left arm which was resting 
on the aisle arm of the seat (App. 8, 9,10). 

Joseph Cyrus Solomon, a colored boy of about 22 years 
of age, was called as a witness for the plaintiff and testified 
that he and his sister, Mabel Solomon, boarded the train at 
Baltimore (App. 25) with one small bag which he placed 
in the rack (App. 26); that he and his sister sat in the next 
to the last seat on the left side of the coach, across the aisle 
from and one seat ahead of the seat occupied by plaintiff 
(App. 30, 31); that “a red cap came in and brought a 
suitcase and put it up above his head, and he lost control, 
and it came back as it struck Mr. Rochinski on the head” 
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in the same seat with plaintiff (App. 77, 79), and of Marcia 
DeRocco (Clapp) (App. 80-92), who was seated just ahead 
of the plaintiff (App. 81). Their testimony is unimportant 
here as it appears that neither of them actually observed 
the happening of the accident. Ben Simpson, who ac¬ 
cording to plaintiff’s testimony had been drinking (App. 
7,14) and was dozing at the time of the accident (App. 8), 
stated that the bag fell from the rack and struck the plaintiff 
some time after the train left Baltimore (App. 77), which 
both parties admit was not the fact. Marcia DeRocco, who 
stated that she was reading at the time of the accident (App. 
82,89), and that her attention was called to it by the noise of 
the falling suitcase (App. 82, 89), testified that the suitcase 
fell from two black hands which she saw lifting it toward the 
rack (App. 85, 86, 88). It is apparent from her full testi¬ 
mony that she was unable to state whether the bag was 
dropped by a colored porter, as claimed by the plaintiff, or 
by a colored passenger, as claimed by the defendant. 

All of the prayers submitted by both parties were 
granted without exception and the Court’s instruction 
to the jury consisted solely of the reading of those prayers 
(App. 92-94). 

Verdict was rendered by the jury for the plaintiff in the 
amount of $5,000 and judgment was entered thereon 
(App. 94). 

STATUTE INVOLVED. 

Act of June 20, 1936, Chap. 640 § 1, 49 Stat. 1561, 28 
U. S. C. A. § 695. 

STATEMENT OF POINTS UPON WHICH APPELLANT 

INTENDS TO RELY. 

1. The Court erred in refusing to admit in evidence testi¬ 
mony of Leroy T. Downes, Conductor, to the effect that a 
passenger admitted dropping the suitcase which injured 
plaintiff. 
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2. The Court erred in refusing to admit in evidence the 
Conductor’s original report of the accident made shortly 
following the accident. 

3. The Court erred in refusing to permit defendant’s 
Claim Agent, N. F. Stever, to testify concerning the search 
for witnesses, J. C. Young and Mabel Young, and J. C. Solo¬ 
mon and Mabel Solomon. 

4. The Court erred in asking certain questions and making 
certain statements in the presence of the jury during the 
trial which were prejudicial to the defendant. 


SU1 


[ARY OF ARGUMENT. 


For purpose of convenience, Points numbered 1 and 3 
upon which appellant intends to rely, dealing with the ex¬ 
cluded testimony of Conductor Downes and Claim Agent 
Stever, will be treated together. Point number 2, dealing 
with the exclusion of the Conductor’s report and point num¬ 
ber 4, relating to the alleged prejudicial conduct of the trial 
Justice, will be treated separately. 

1 and 3. Defendant offered to prove through Conductor 
Downes that shortly following the accident he took the 
names of several witnesses, including those of J. C. Young, 
a colored boy, and his sister, Mabel Young, who gave their 
address as 524 West Preston Street, Baltimore, Maryland; 
that J. C. Young and his sister, Mabel Young were sitting 
in the next to the last seat on the left side of the coach, and 
that J. C. Young told him that he had dropped the suitcase 
on plaintiff causing his injuries. 

J . C. Solomon, a colored boy, the sole witness corroborat¬ 
ing the statement of the plaintiff that a red cap porter had 
dropped the suitcase on plaintiff, testified that at the time 
of the accident he lived at 524 West Preston Street, Balti¬ 
more, Maryland, that he "was traveling with his sister, Mabel 
Solomon and that they were seated in the next to the last 
seat on the left side of the coach. 
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Defendant also offered the testimony of Claim Agent 
Stever that he had attempted without success to locate J. C. 
Young and Mabel Young, especially by inquiring at 524 
West Preston Street, Baltimore, Maryland, where he was 
advised that persons by those names were not known at 
that address. 

It is the contention of defendant that the identity of 
J. C. Young and J. C. Solomon thereby became of crucial 
significance in the case and that the jury should have been 
permitted to determine from all of the facts whether J. C. 
Solomon and J. C. Young were one and the same person or 
were different persons. Defendant further contends that in 
either event the testimony of Conductor Downes and Claim 
Agent Stever was admissible. 

If it is assumed that J. C. Solomon and J. C. Young were 
different persons and the jury so concluded, the statement 
made by J. C. Young to the conductor admitting his re¬ 
sponsibility for the accident was admissible through the 
testimony of the Conductor as a declaration against interest 
of a third person not a party to the litigation. Under the 
same assumption and conclusion, the testimony of the Con¬ 
ductor in such regard was admissible as a part of the res 
gestae, Young’s declaration and admission having been 
made sufficiently contemporaneously with the accident and 
being of a nature to indicate a lack of intent to falsify. 

If it is assumed that J . C. Solomon and J. C . Young were 
one and the same person, this being an issue of fact for the 
sole determination of the jury, the testimony of the Conduc¬ 
tor as to the statement made to him on the train by the wit¬ 
ness was admissible to contradict and impeach the conflict¬ 
ing testimony given by the witness on the stand. 

2. Defendant also offered in evidence the Conductor’s 
official report of the accident. This report, made a few 
hours after the accident, included in the list of witnesses 
J. C. Young and Mabel Young, 524 West Preston Street, 
Baltimore, Maryland, and under the heading “Detail of 
cause, nature, and circumstances of accident” appeared the 
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statement “A passenger on train 123 lost his balance and 
dropped suitcase on arm of passenger seated across aisle 
from him. Mr. J. C. Young (colored) dropped suitcase as 
he was trying to place this case in bag rack. Losing his bal¬ 
ance it fell on arm of Mr. S. Rochinski (white).” 

Defendant contends that this report was admissible in evi¬ 
dence under the Federal Shop Book Rule (Act of June 20, 
1936, Chap. 640 § 1, 49 Stat. 1561, 28 U. S. C. A. § 695), as a 
report made in and pursuant to the usual course of business 
of the Railroad Company under circumstances indicating its 
trustworthiness and corroborating the testimony of the 
Conductor who was available for cross-examination on the 
contents of the report. 

4. It is further contended bv defendant that statements 

•» 

made throughout the trial by the trial Justice showed a 
prejudice against defendant and its counsel and that that 
prejudice is reflected in the jury’s determination. The trial 
Justice interrupted defendant’s counsel in his cross- 
examination of the plaintiff and unjustifiably criticized 
counsel for asking certain questions of the witness. Further, 
the trial Justice asked certain questions of one of de¬ 
fendant’s witnesses, Mrs. Luccelli, inferentially injecting 
an issue into the case which did not exist, namely, that the 
red cap porter may have been negligent in placing the suit¬ 
case in the aisle of the coach when there was room in the 
baggage rack for it. 
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ARGUMENT. 

As Points numbered 1 and 3, dealing with the proffered 
testimony of Conductor Downes and Claim Agent Stever, 
respectively, are interrelated and cover the same field of 
testimony excluded by the trial Court, they will be treated 
together in this argument. Points numbered 2 and 4 will 
be separately discussed. 

1. The Court Erred in Refusing to Admit in Evidence 
Testimony of Leroy T. Downes, Conductor, to the 
Effect that a Passenger Admitted Dropping the Suit¬ 
case Which Injured Plaintiff. 

3. The Court Erred in Refusing to Permit Defendant’s 
Claim Agent, N. F. Stever, to Testify Concerning the 
Search for Witnesses, J. C. Young and Mabel Young, 
and J. C. Solomon and Mabel Solomon. 

As heretofore indicated, the one issue of fact submitted 
to the jury was whether a red cap porter dropped the suit¬ 
case on plaintiff or a passenger dropped it. 

The sole corroborating witness supporting plaintiff’s 
contention that a porter dropped the bag was J. C. Solomon. 
Solomon, a colored boy about 22 years of age, on direct 
examination gave his name as Josiah Solomon (App. 24), 
but on cross-examination admitted that his correct name 
was Joseph Cyrus Solomon or J. C. Solomon (App. 31). He 
further stated that he was traveling with his sister, Mabel 
Solomon (App. 25). 

Testimony was proffered through Conductor Leroy T. 
Downes, that a colored boy, who gave his name as J. C. 
Young, sitting with his sister, Mabel Young (App. 38, 40), 
in the next to the last seat on the left side of the coach, one 
seat ahead of and diagonally across the aisle from plaintiff 
(App. 38, 40), the seat which J. C. Solomon, plaintiff’s 
witness, stated he and his sister, Mabel Solomon, were oc¬ 
cupying (App. 27,30-31), admitted that he, J. C. Young, had 
dropped the suitcase on plaintiff as he attempted to lift it 
into the baggage rack (App. 41). 
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This testimony was admissible under one or the other of 
two alternative theories. 

First, if the jury believed that J. C. Solomon and J. C. 
Young were two different persons, the statement made to 
the Conductor by J. C. Young (App. 41), who was shown 
to be unavailable as a witness (App. 45), was admissible as 
a declaration against interest of a third person not a party 
to the litigation and also as a part of the res gestae. 

Second, if the jury believed that J. C. Solomon and J. C. 
Young were one and the same person, the testimony of the 
Conductor concerning the statement made to him on the 
train by the witness was admissible to contradict and im¬ 
peach the conflicting statement made by the witness on the 
stand. 

Testimony admissible as declaration against interest 

of third person. 

It seems apparent from the remarks of the trial Justice 
that he was of the opinion that there was no connection 
between J. C. Young and his sister, Mabel Young and J. C. 
Solomon and his sister, Mabel Solomon (App. 43), and that 
his ultimate ruling, premised on that assumption and deter¬ 
mination, was that the testimony of the Conductor concern¬ 
ing the statement of J. C. Young was hearsay and therefore 
inadmissible (App. 37-45). 

This ruling was in error for two reasons. In the first 
place, there being conflict in the testimony and in the 
inferences which might be drawn therefrom, defendant was 
entitled to have the jury determine whether or not J. C. 
Solomon and J . C. Young were one and the same person. As 
hereinafter more fully discussed, we are of the firm belief 
that most reasonable and fair minded men would conclude 
that they were the same person. In the second place, as¬ 
suming that they were different persons, the testimony of 
the Conductor that J. C. Young, a passenger, admitted 
that he dropped the suitcase injuring plaintiff was admis¬ 
sible under the now well recognized exception to the hearsay 
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rule as a declaration against interest of a third person not 
a party to the litigation and unavailable as a witness. 

A declaration against interest of a third person not a 
party to the litigation and unavailable as a witness has 
long been recognized as an important exception to the 
hearsay rule and its interpretation has been broadened in 
modern application. 

This exception to the hearsay rule has been described as 
follows: 

“An important exception to the hearsay rule is that 
which pertains to declarations against interest. The 
general rule is that a declaration against the interest 
of the person making it is admissible in evidence, not¬ 
withstanding its hearsay character, if the declaration is 
relevant , and the declarant has died, become insane, or 
for some other reason is not available as a witness 
20 Am. Jur. 467, Evidence § 556. (Emphasis Supplied) 

The application of this exception is further explained in 
the same section of the text as follows: 

“Furthermore, in order that such a declaration may 
be admitted in evidence, the statement must have been 
against the pecuniary or proprietary interest of the 
declarant. * * * In addition to the foregoing condi¬ 
tions, some authorities state that admissibility of a 
declaration against interest depends upon the decla¬ 
rant’s knowledge of the facts stated and the absence 
of a motive on his part to falsify. * * * The theory 
under which declarations against interest are received 
in evidence notwithstanding they are hearsay is that 
the necessity of the occasion renders the reception of 
such evidence advisable and, further, that the reliability 
of such declarations is generally to be depended upon 
since a person does not ordinarily assert facts which 
are against his own pecuniary interest. A declaration 
against interest is admissible notwithstanding the 
declarant is neither a party nor in privity with a party 
to the action.” 20 Am. Jur. 468, 469. 
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Professor Wigmore, long a strong advocate for a broad 
application of this exception to the hearsay rule, discusses 
the exception and its application as follows: 

“This exception [Statements of Facts Against Inter¬ 
est] may be traced back as early as any of the others, 
namely, to the early 1700’s. * * * 

“The Exception requires, like most of the others, 
first, a Necessity for resorting to hearsay, i. e., the death 
of the declarant, or some other condition rendering him 
unavailable for testimony in court; and secondly, a 
Circumstantial Probability of Trustworthiness,—in 
this instance, the circumstance that the fact stated, be¬ 
ing against the declarant’s interest, is not likely to have 
been stated untruthfully. There is also to be con¬ 
sidered the bearing of other independent rules of Evi¬ 
dence; and finally, there are certain arbitrary limita¬ 
tions resting on no reason at all. 

* * # 

“There was a time when the present exception was 
by some supposed not to exist in the United States at 
all; but even at that time it had in fact received recog¬ 
nition in sundry rulings; and it is today everywhere 
fully accepted. 

“The Necessity Principle, as here applied, signifies 
the impossibility of obtaining other evidence from the 
same source, the declarant being unavailable in person 
on the stand. Whenever the witness is practically un¬ 
available, his statements should be received. 

* # * * 

“The principle of Necessity is broad enough to as¬ 
similate other causes; but the rulings upon causes 
other than death are few. They are ill judged, so far 
as they do not recognize the general principle of un 
availability. Illness and insanity should be equally 
sufficient to admit the statements; as well as absence 
from the jurisdiction. Supervening incompetency 
through interest stands on the same ground. 

“The basis of the exception is the principle of ex¬ 
perience that a statement asserting a fact distinctly 
against one’s interest is unlikely to be deliberately 
false or needlessly incorrect, and is thus sufficiently 
sanctioned, though oath and cross examination are 
wanting.” 5 Wigmore on Evidence, (3rd Ed. 1940) 
§§1455-1457 
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Jones on Evidence, Civil Cases (4th Ed. 1938) recognizes 
the broadened application of the exception as follows: 

“§ 323 • • • According to the rule generally recog¬ 
nized, it is not enough to warrant the admission of dec¬ 
larations against interest that the person who made 
them cannot be produced as a witness; his death must be 
shown. While this rule was formerly applied with great 
strictness, the modern tendency is toward liberality 
where necessity or convenience and the proper admin¬ 
istration of justice permit—as where it is satisfactorily 
shown that the person in question is unavailable, either 
because he is physically unable to attend court, or is 
mentally incapable of giving testimony or is beyond the 
jurisdiction or privileged not to testify. If there are 
living witnesses who might testify to the facts contained 
in the declaration, this does not exclude the statement, 
but only affects the weight to be given it.” 

A declaration against interest has been defined and its 
admissibility confirmed by the American Law Institute’s 
Model Code of Evidence (1942) as follow’s: 

“Declarations Against Interest. 

“(1) A declaration is against the interest of a 
declarant if the judge finds that the fact asserted in the 
declaration was at the time of the declaration so far 
contrary to the declarant’s pecuniary or proprietary 
interest or so far subjected him to civil or criminal lia¬ 
bility or so far rendered invalid a claim by him against 
another or created such a risk of making him an object 
of hatred, ridicule or social disapproval in the com¬ 
munity that a reasonable man in his position would not 
have made the declaration unless he believed it to be 
true. 

“(2) Subject to Rule 505 [relating to confessions], 
evidence of so much .of a hearsay declaration is ad¬ 
missible as consists of a declaration against interest 
and such additional parts thereof, including matter 
incorporated by reference, as the judge finds to be so 
closely connected with the declaration against interest 
as to be equally trustworthy. 

• • • • 
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“Illustrations: 

# # * # 

“ (3) In an action between P and D for damages for 
personal injuries, W offers to testify for D that X said: 
‘I carelessly drove over P; I understand he is now suing 
D for the damage’ Admissible.” (Rule 509, pp. 255, 
259). 

All of the requirements of this exception to the hearsay 
rule are present in the instant case. The statement made 
by J. C. Young to the Conductor shortly following the acci¬ 
dent that he had dropped the suitcase causing plaintiff’s 
injuries (App. 41), was against the pecuniary interest of 
the declarant in that he thereby admitted his liability for 
civil damages to the plaintiff and there is no indication of 
the existence of a motive to speak falsely m making such 
statement 

This statement, made by the declarant shortly following 
the accident, at a time when a claim by the plaintiff against 
the Railroad Company was not in his mind, we submit is 
the very truth of the fact in issue in this case. 

J. C. Young, if he was someone other than the J. C. Solo¬ 
mon who testified for the plaintiff, as assumed for this por¬ 
tion of the argument, was unavailable as a witness. De¬ 
fendant proffered the testimony of N. F. Stever, one of 
its Claim Agents, to the effect that he had made a search 
for J. C. Young, especially at the address 524 West Preston 
Street, Baltimore, Maryland, the address given by Young 
to the Conductor, and that the Company had used all pos¬ 
sible means to locate him, but without success (App. 41-42, 
45). This testimony was excluded by the trial Justice 
(App. 45). 

There are numerous decided cases treating with this 
exception to the hearsay rule, some of which are here cited 
as being most nearly in point and showing the present 
broad application of the exception. 

In Weber v. Chicago, Rock Island & Pacific Railroad 
Compawy, 175 Iowa 358, 384, 391, 151 N. W. 852, (Sup. Ct. 
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of Iowa, 1916), involving a claim for injuries received by a 
passenger in a train wreck, the appellate Court held that it 
was error to exclude evidence of oral and written state¬ 
ments of a third person, who was unavailable as a witness 
because he had become of unsound mind at the time of trial, 
that he had caused the wreck by removing a rail from the 
track. In a well reasoned opinion, the Court pointed out the 
necessity of a broad application of the exception for the 
proper administration of civil justice, saying: 

“* * * Every rule ought to be as broad as the reason 
upon which it rests. Proof of death establishes the im¬ 
possibility of producing the declarant upon the trial. 
To the writer of this opinion, it would seem that a show¬ 
ing that the defendant was intellectually dead—insane— 
and therefore incapable of being produced as a compe¬ 
tent witness, and incapable of testifying because of such 
insanity, would meet the requirements of the first 
ground of the exception, and the only reason apparent 
why courts have rejected proof of insanity as a founda¬ 
tion for the introduction of a declaration made when 
the party was sane is that there is some uncertainty 
as to whether the person is insane or not at a particular 
time. ***We have not been able to find any substantial 
reason given in the books why the law should make 
death the only test before the statement is admitted. 

* * • # 

“In the administration of public justice, the truth as 
to the existence or non existence of a fact material to 
be known must be ascertained, if possible. To this 
end, the courts have demanded that the best evidence 
of which the case in its nature is susceptible must always 
be produced. Therefore, when it is shown that a per¬ 
son had knowledge of a material fact, but cannot be 
produced because of conditions over which neither he 
nor the persons desiring his presence had control, the 
courts have held that his oral or written declaration of 
and concerning the fact may be received in evidence, 
provided it is shown that, at the time that he made the 
declaration, he had no motive to falsify. To insure this, 
the courts have provided, as a test of truth, that the 
declaration, when made, was against his interest at the 
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time that it was made. This test of truth is bottomed 
on the knowledge of men—that they do not usually 
speak to their own hurt. A further test is that the inter¬ 
est affected by the declaration must be personal, certain, 
and involve interests pecuniary or proprietary.” 

The opinion in the Weber case has been quoted with ap¬ 
proval in many later cases and was cited only last year in 
Sutter v. Easterly, — Mo. —, 189 S. W. 2d 284, 288, (Su¬ 
preme Court of Missouri, Div. 1,1945). In the Sutter case 
an affidavit of one Schilling that he had perjured himself in 
a previous suit was held admissible as a declaration against 
interest where Schilling was found to be unavailable as a 
witness within the meaning of the exception in that he re¬ 
fused to testify on the ground that to do so might in¬ 
criminate him. The Court said: 

“Proof of the fraud turns on the admissibility of 
Schilling’s affidavit. We hold the affidavit is admis¬ 
sible as a declaration against interest by a third person 
not available as a witness. This is a well recognized 
exception to the hearsay rule but there is considerable 
difference of opinion as to the scope of the excep¬ 
tion. * # # 

“The appellants contend that this exception to the 
hearsay rule does not apply because Schilling was not 
deceased, but his testimony was not available because 
he refused to testify on the grounds that it would intend 
to incriminate him and for the further reason that the 
exception is limited to statements where the adverse 
interest is of a pecuniary or proprietary nature.” 

Citing Wigmore, the Weber case and Harriman v. Brown, 
35 Va. 697, 8 Leigh 697, (Ct. of App. of Virginia, 1837), the 
Court concluded: 

“In our opinion, Schilling was just as unavailable as 
a witness as though he were dead and that there is no 
reason why the rule of necessity should not be extended 
to this situation. ’ ’ 
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In the Harriman case, a declaration against interest made 
by the husband of a party in interest to the suit was held 
admissible under the exception, the husband being unavail¬ 
able as a witness, under the Court’s interpretation of the 
exception, where the Virginia law made such husband’s 
testimony incompetent 

In Hines v. Commonwealth, 136 Va. 728, 740, 117 S. E. 
843, 846, (Supreme Court of Appeals of Virginia, 1923), the 
Court, treating with a criminal confession, again recognized 
this exception to the hearsay rule, saying: 

“* * # If there be doubt about whether such declara¬ 
tions were actually made, or, if made, were true, such 
doubts, like any others as to the weight and credibility 
of testimony, ought to be settled by the jury. It may be 
true that evidence of extra judicial confessions is sus¬ 
ceptible of abuse, but the same thing is equally true as 
to extra judicial admissions made against pecuniary 
and proprietary interests, and such admissions are now 
universally admitted, even when made by third parties 
to the litigation, if they are material to the issue. * • *” 
(Emphasis Supplied) 

In a later case, Yellow Cab Co. v. Eden, 178 Va. 325, 336, 
16 S. E. 2d 625, 628, (Supreme Court of Appeals of Virginia, 
1941), the principal was stated as follows: 

“Asa general rule, a declaration against the interest 
of the person making it, notwithstanding its hearsay 
character, is admissible only if the declaration is rele¬ 
vant and the declarant has died, become insane, or for 
some other reason is not available as a witness. * * # ” 
(Emphasis Supplied) 

Judge Learned Hand of the Circuit Court of Appeals for 
the Second Circuit in Syracuse Engineering Co. v. Haight, 
97 Fed. 2d 573, 575, (1938) found that “death, or at least 
inaccessibility, is a condition upon this exception to the 
hearsay rule.” (Emphasis Supplied) 

Justice Goldsborough in excluding the testimony of Con¬ 
ductor Downes laid great stress on the fact that he was a 
“partial,” “adverse” and “hostile” witness (App. 43, 44). 
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In the first place, such a characterization of the witness, 
simply because he was an employee of the defendant, was 
wholly unwarranted. Furthermore, supposed bias, preju¬ 
dice or interest in the outcome of the litigation on the 
part of the witness has never been held to preclude his testi¬ 
mony concerning a declaration or admission of another per¬ 
son, if such declaration were otherwise admissible under the 
exception. Even parties to the litigation, plaintiffs and de¬ 
fendants, generally accepted as partial witnesses in their 
own behalf, have been permitted to testify to declarations 
against interest made by opposing parties and other parties 
in interest. 

In Walker v. Brantner, 59 Kan. 117, 52 P. 80, (Supreme 
Court of Kansas 1898), the defendant’s superintendent was 
permitted to testify that plaintiff’s decedent had admitted 
to him that he was responsible for the wreck, which later 
resulted in his death. 

In Salvitti v. Throppe, 343 Pa. 642, 644, 23 A. 2d, 445, 446, 
(Supreme Court of Pa. 1942) the Court said: 

“Plaintiffs testified that defendant and the driver of 
the truck visited them, admitted that the accident was 
their fault, and promised that ‘everything would be 
taken care of.’ The acknowledgment by a party that 
it was he who was at fault is admissible as a declara¬ 
tion against interest. ” 

If any “hostility” could be attributed to Conductor 
Downes, it could only affect the credibility and the weight 
of his testimony, but not its admissibility under this excep¬ 
tion to the hearsay rule. The existence and extent of any 
“hostility” of the witness by virtue of his employment or 
otherwise could have been tested and demonstrated upon 
cross-examination. 

Evidence admissible as part of res gestae. 

While it would seem perfectly clear from the foregoing 
that the statement made to the Conductor by the passenger, 
J. C. Young, was admissible as a declaration against the 
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interest of a third party, not a party to the suit, it was also 
admissible, under the circumstances, as part of the res 
gestae. 

It is not clear from the testimony just how many minutes 
passed following the accident before the statement was 
made, although it does appear that the Conductor came on 
the scene upon being notified of the accident by the brake- 
man (xVpp. 35) and that this had to be during the course of 
the run from Baltimore to Washington. 

As to the res gestae exception to the hearsay rule, Wig- 
more says: 

“ * * * Since this utterance is made under the immedi¬ 
ate and uncontrolled domination of the senses, and 
during the brief period when considerations of self- 
interest could not have been brought fully to bear by 
reasoned reflection, the utterance may be taken as par¬ 
ticularly trustworthy (or, at least, as lacking the usual 
grounds of untrustworthiness), and thus as expressing 
the real tenor of the speaker’s belief as to the facts just 
observed by him; and may therefore be received as 
testimony to those facts. The ordinary situation pre¬ 
senting these conditions is an affray or a railroad acci¬ 
dent. But the principle itself is a broad one.” 6 Wig- 
more on Evidence (3rd Ed. 1940) § 1747. 

Judge Parker of the Fourth Circuit Court of Appeals in 
Chesapeake and Ohio Ry. Co. v. Mears, 64 F. 2d 291, 292, 
(1933) has echoed Wigmore’s views as follows: 

“ * * * As pointed out by Professor Wigmore, it is not 
necessary to render such declarations admissible that 
they be strictly contemporaneous with the occurrence 
to which thev relate and admissible under what is called 
the ‘Verbal Act’ doctrine. They are admissible, not 
because they fall without the hearsay rule, as in the case 
of ‘verbal acts’ but because they fall within an excep¬ 
tion to that rule; it being considered that there is a 
sufficient guarantee of the trustworthiness of such 
declarations to render them admissible, if they are made 
under the immediate influence of the occurrence to 
which they relate. * * *” 
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In Washington and Georgetown Railroad Company v. 
McLane, 11 App. D. C. 220, 222, (1897), this Court applied 
the res gestae exception to a statement made some five or ten 
minutes after the accident which was the subject matter of 
the suit. Mr. Chief Justice Alvey said: 

<<# * • the tendency of recent decisions is to extend 
and liberalize the principle of admission, and declara¬ 
tions and statements are now, by many recent decisions 
of high authority, admissible that would formerly have 
been excluded. The application of the principle of ad¬ 
mission is largely dependent upon the special circum¬ 
stance of each case as it occurs. In the English de¬ 
cisions, where the principle has been applied with the 
greatest strictness, it was held by Lord Holt in the case 
of Thompson v. Trevanion, Skin. 402, and since re¬ 
peated and approved in the case of Rex . v. Foster 6 C. & 
P. 325, that a statement made by a party injured im¬ 
mediately after he was knocked down, as to how the 
accident happened, was admissible. The declarations, 
however, to be admissible, must be the natural emana¬ 
tions or promptings of the act or occurrence in ques¬ 
tion, and although not exactly concurrent in point of 
time, yet if they were voluntary and spontaneously 
made, and so nearly contemporaneous as to be in the 
presence of the transaction which they illustrate and 
explain, and were made under such circumstances as 
reasonably to exclude the idea of design or deliberation, 
such declarations are admissible as part of the res 
gestae.” (Emphasis Supplied) 

Paraphrasing th,e remarks of Chief Justice Alvey, we re¬ 
spectfully submit that J. C. Young's statement to the Con¬ 
ductor was so nearly contemporaneous as to be in the 
presence of the accident which it explained and was made 
under such circumstances as reasonably to exclude the idea 
of design or deliberation. 

See also 

D. C. v. Dietrich, 23 App. D. C. 577 (1904), 

Washington Railway & Electric Co. v. Wright, 38 
App. D. C. 268 (1912), 
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Sanitary Grocery Co. v. Snead, 67 App. D. C. 129, 
90 F. 2d, 374 (1937) 

* Beausoliel v. U. S., 71 App. D. C. 113, 107. F. 2d 292, 
(1939). 

Testimony admissible to contradict and impeach 
testimony of plaintiff’s witness. 

Under the second theory, and we submit the more logical 
one, if*it is assumed that J. C. Young and J. C. Solomon were 
one and the same person or at least, that defendant was en¬ 
titled to have the jury consider and decide that issue, the 
testimony of the Conductor concerning the statement made 
to him by the passenger, J. C. Young, that he, Young, 
dropped the suitcase on the plaintiff, should have been ad¬ 
mitted to contradict and impeach the testimony given by 
J. C. Solomon on the witness stand denying such fact and 
asserting that the bag was dropped by a red cap porter. 

If the full facts concerning the identity of J. C. Young 
and J. C. Solomon tendered through the testimony of Con¬ 
ductor Downes and Claim Agent Stever had been made 
available to the jury, it is almost inconceivable that they 
would have found other than that J. C. Young and J. C. 
Solomon were one and the same person, considering especi¬ 
ally that the J. C. Young, who was interviewed by the Con¬ 
ductor on the train, gave the address of 524 West Preston 
Street, Baltimore, Maryland, for himself and his sister, 
Mabel Young (App. 38), and occupied, along with his sister, 
Mabel, the next to the last seat on the left side of the coach, 
one seat ahead of and diagonally across the aisle from the 
plaintiff (App. 38, 40),— J. C. Solomon, who testified for 
the plaintiff, having given this identical address as his own 
at the time of the accident (App. 25, 33) and having testified 
that he and his sister, Mabel Solomon, occupied this identical 
seat in the coach (App. 27, 31). 

A fortiori, the jury inevitably would have reached the con¬ 
clusion that the testimony given on the stand by J. C. Solo¬ 
mon, the sole corroborating witness of the plaintiff, that a 
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red cap porter had dropped the bag on the plaintiff (App. 
26), was totally unworthy of belief. 

It is well recognized that the testimony of a witness may 
be attacked by evidence that the witness had made contra¬ 
dictory statements. 

3 Wigmore on Evidence, (3rd Ed. 1940), § 1040, 
Martin v. Cobb, 110 F. 2d 159 (C. C. A. 8th 1940), 
Kisloroski v. Monkiewicz, 310 Mass. 257, 37 N. E. 2d 
458 (Supreme Judicial Court of Mass., 1941). 

This is especially true where the statement made by the 
witness goes to the heart of the issue of liability and the 
statement is made by the sole witness called in support of 
the testimony of one of the litigants on that issue. 

As expressed in the opinion of this Court in Magruder v. 
Montgomery, 33 App. D. C., 133,142 (1909): 

<<* # # In a case depending so largely on the testimony 
of two witnesses, any statement made by either in re¬ 
spect to the controversy which sheds any light on dis¬ 
puted questions, and which in any way modifies or is 
inconsistent with the testimony given by such witness, 
should be admitted. * * *” 

We respectfully submit that the jury should have been 
permitted to hear and weigh the tendered testimony indicat¬ 
ing that J. C. Solomon, under the name of J. C. Young, ad¬ 
mitted to the Conductor his full responsibility for plaintiff’s 
injuries, contrary to the crucial testimony given by him on 
the stand in behalf of the plaintiff, and that the exclusion 
of this testimony was prejudicial error requiring a reversal 
of the verdict and judgment below. 

2. The Court Erred in Refusing to Admit in Evidence the 
Conductor’s Original Report of the Accident Made 
Shortly Following the Accident. 

The Conductor’s report of the accident (later offered in 
evidence as Defendant’s Exhibit No. 1 for Identification 
and rejected, App. 75, 44-45), from which the Conductor 
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was asked to refresh his recollection, when Justice Golds- 
borough interrupted and called Counsel to the Bench (App. 
37), was prepared by the Conductor a very few hours after 
the accident (App. 37, 44) in his own handwriting (App. 
44) on a form provided by the Company, was made in the 
usual course of business and was required to be made in 
the usual course of business of the Company (App. 44). 

This report, appearing at page 75 of the appendix, shows 
two things of importance in the instant controversy. 

First, it shows the names of two witnesses taken on the 
train by the Conductor,—Mr. J. C. Young, of 524 West 
Preston Street, Baltimore, Maryland, and Miss Mabel 
Young, of the same address. This is important in the light 
of the testimony of J. C. Solomon, that at the time of the 
accident he lived at 524 West Preston Street, Baltimore, 
Maryland (App. 25, 33), that he was traveling with his 
sister, Mabel Solomon, who had visited him at that address 
(App. 25) and that he had not given his name to the Con¬ 
ductor or to any other member of the train crew (App. 
32-33). 

Second, it shows that a colored passenger, who gave his 
name as J. C. Young, dropped the suitcase which caused 
plaintiff’s injuries, this substantiating the proffered testi¬ 
mony of the Conductor that J. C. Young, a passenger, stated 
to him shortly following the accident that he, J. C. Young, 
had dropped the suitcase on plaintiff. 

It is respectfully submitted that this formal report of the 
accident made by the Conductor in and pursuant to the 
usual course of business, on a printed form provided by the 
Company for the permanent records of the Company, was 
admissible in evidence under the Federal Shop Book Rule, 
Act of June 20, 1936, 49 Stat. 1561, 28 U. S. C. A. § 695, 
which provides as follows: 

“In any court of the United States and in any court 
established by Act of Congress, any writing or record, 
whether in the form of an entry in a book or other¬ 
wise, made as a memorandum or record of any act, 
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transaction, occurrence, or event, shall be admissible as 
evidence of said act, transaction, occurrence, or event, 
if it shall appear that it was made in the regular course 
of any business, and that it was the regular course of 
such business to make such memorandum or record at 
the time of such act, transaction, occurrence, or event 
or within a reasonable time thereafter. All other cir¬ 
cumstances of the making of such writing or record, 
including lack of personal knowledge by the entrant or 
maker, may be shown to affect its weight, but they shall 
not affect its admissibility. The term ‘Business’ shall 
include business, profession, occupation, and calling of 
every kind. ’ ’ 

The Rule, by virtue of its very terms and purpose, has 
been given an extremely broad construction and application 
by the Courts. 

Tucker v. Loew’s Theatre & Realty Corpn., 149 F. 
2d 677, (C. C. A. 2d, June 1945), 

Brown v. N. Y. Life, 148 F. 2d 524, (C. C. A. 3rd, 
March 1945), 

Pollack v. Metropolitan Life Ins. Co., 138 F. 2nd 
123 (C. C. A. 3rd, 1943). 

The few decisions which have limited its application have 
dealt with documents prepared by persons not available for 
cross-examination concerning their preparation and con¬ 
tents and are therefore not applicable here. 

The only case nearly in point which has been before this 
Court is McWilliams v. Lewis, 75 App. D. C. 153,154,125 F. 
2d 200, 201, (1941). In this case, Mr. Justice Edgerton, de¬ 
livering the opinion of the Court, found that an official re¬ 
port of an accident made by a police officer, who had re¬ 
freshed his recollection from it and had testified concerning 
the facts therein appearing, was admissible under “the ex¬ 
press words of the Act.” The majority of the Court sitting 
expressed “no opinion on that point,” as they found that 
the admission of the report was not prejudicial in that it 
added ‘ ‘ practically nothing” to the Officer’s testimony which 
was received without objection. Mr. Justice Edgerton said: 
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“The Court. I think he has. 

1 ‘Mr. Bogley. May I ask him again? 

“The Court. I do not think the comment was called 
for. 

“Mr. Sheehan. May I suggest, vour Honor, that the 
reporter read his reply? 

“Mr. Bogley. Yes. I would like to have him do it. 

“Mr. Sheehan. Either that, or else have him answer 
it again. 

“The Court. He can ask him again. The witness is 
on cross-examination. 

“Mr. Sheehan. All right. 

“By Mr. Bogley: 

“Q. Tell us how in that happening, as you have de¬ 
scribed it, your ankle was hurt. A. When I grabbed 
hold of my hand, I screamed and hollered. When I went 
around to what’s-liis-name from pain, I twisted all my 
weight. When I dropped, I know my ankle—I could 
hardly get up on my ankle. I was holding my shoulder, 
and they lifted me up and put me in the seat. I don’t 
know who done it. Everybody gathered and set me in 
the seat. 

“Q. Then, you hurt your ankle after the bag struck 
you; is that correct? A. That is correct.” (App. 
16,17). 

When Counsel for defendant later asked plaintiff about a 
statement made by him to his physician, Dr. Engli, con¬ 
cerning the alleged injury to his ankle, Justice Golds- 
borough again interrupted and refused to allow Counsel 
to get a direct answer to his question, as will clearly appear 
from the following: 

“Q. Did you tell Dr. Engh that you turned your left 
ankle in endeavoring to protect yourself from a falling 
suitcase? A. I told Dr. Engh the way I told you: that 
when the baggage hit me, I grabbed hold of my hand 
from pain—ache and pain—and I fell from that ache 
and pain into the aisle. That is what I told Dr. Engh 
and I will tell the Court; and if it was fifty years from 
today, I would tell you the same story over, believe me. 

‘ ‘ Q. Then, it is your testimony that you did not tell 
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Dr. Engli that you turned your left ankle ? A. I beg 
your pardon? 

“Q. Is it your testimony that you did not tell Dr. 
Engh that you turned your left ankle in endeavoring to 
protect yourself from the falling suitcase? A. I told 
Dr. Engh when I was hurt I had my hand and shoulder, 
which it was all swelled up, and my head and ankle. 
That is all I said to Dr. Engh. He asked me how it 
happened. I said, ‘In a coach on the Pennsylvania 
Railroad. ’ That is all I told Dr. Engh. 

“Q. May I ask you once more and ask vou to answer 
Yes or No? 

“The Court . He has answered. The Court will not 
require him to answer any more. 

“Mr. Bogley. All right. I am satisfied with the 
answer.” (App. 23-24) 

Counsel stated that he was satisfied with the answer to 
avoid further dispute with the Court in the presence of the 
jury, which obviously would have been of no avail. 

During the cross-examination of Mrs. Luccelli, a witness 
for the defendant, the trial Justice interrupted and asked 
several questions of the witness which imparted to the jury 
an inference of negligence on the part of the defendant 
which was entirely outside of the issue drawn by the plead¬ 
ings and accepted by both parties. The clear cut issue 
was—did a red cap porter drop the suitcase on plaintiff 
while attempting to place it in the rack, as claimed by 
plaintiff, or did a fellow passenger drop it while putting it 
in the rack, as contended by the defendant. 

Mrs. Luccelli had testified that the red cap carried two 
bags into the car, placed one in the rack, put the other on 
the floor in the aisle and left (App. 47). The following 
questions asked by the Court clearly carried the inference 
that the porter may have been negligent in failing to place 
the second bag in the rack when there may have been room 
there for it: 

“By the Court: 

“Q. When the red cap came in, the rack had been 
emptied had it not, by the passengers who got off at 
Baltimore? A. Yes. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Nov 24 1944 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 26833 

Stanley R. Rochinski, 1026 Otis. N. E., Washington, D. C. 

Plaintiff, 

vs 

The Pennsylvania Railroad Company, c/o Agent, 4 1 /L > and 
Virginia Ave. S. W., Washington, D. C., Defendant . 

Complaint for Damages —Personal Injuries to Passenger on 
Train, Amount $20,000.00. 

1. This court has jurisdiction, since the amount of this 
suit is in excess of $3,000.00. 

2. That on or about the 23d day of December, 1943, the 
plaintiff, Stanley R. Rochinski, was a pay passenger on a 
passenger train of the defendant, The Pennsylvania Rail¬ 
road Company, enroute from New York City, N. Y. to 
Washington, D. C., which said train stopped at Baltimore, 
Marvland Pennsvlvania Railroad station to unload and load 

* V 

other passengers, at approximately three p. -m., and the 
plaintiff was sitting in a seat of one of the coaches of said 
passenger train, and through the negligence and careless¬ 
ness of the agent, servant, and employee of the defendant 
in the handling of a large piece of baggage w’hich lie was 
attempting to put on a baggage rack of the coach at a point 
over and near the seat occupied by the plaintiff, the said 
large piece of baggage was permitted to fall upon the plain¬ 
tiff, thereby injuring him. 

3. That plaintiff sustained severe and permanent injuries 
to his left hand, left shoulder and head, his neck, and left 
ankle, and the nerves of his left arm, left shoulder and 
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neck, causing him excruciating pain, and loss of sleep, and 
nervousness, and severe shock, necessitating X-ray expense, 
medical care and treatment, and causing him to be dis¬ 
abled and unable to perform his usual duties and 
2 employment as a painter and painting contractor, 
thereby causing loss of wages and profits which he 
otherwise would have earned and received, all of his total 
damage in the sum of Twenty Thousand Dollars ($20,- 
000 . 00 ). 

Wherefore, the plaintiff, Stanley R. Rochinski, demands 
judgment of the defendant, The Pennsylvania Railroad 
Company, in the sum of Twenty Thousand ($20,000.00) Dol¬ 
lars, besides costs of this suit. 

Emmett Leo Sheehan, 

223 Bond Bldg., 

Washington 5, D. C., 

, Attorney for Plaintiff. 

Demand for Jury Trial 


The plaintiff demands a jury trial in the above-entitled 
case. 


Emmett Leo Sheehan, 
Attorney for Plaintiff. 


*•••#*•*#• 


3 Filed Dec 20 1944 

Answer to Complaint 

1. Defendant, The Pennsylvania Railroad Company, ad¬ 
mits the allegations contained in paragraph one of the com¬ 
plaint filed herein. 

2. Defendant admits that plaintiff was a passenger on 
one of its trains enroute from New York City, New York, 
to Washington, D. C., on December 23, 1943, and that while 
said train was stopped at Baltimore, Maryland, plaintiff 
was struck by a piece of baggage falling from the baggage 
rack, but denies the remaining allegations contained in para¬ 
graph two of said complaint. 
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3. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the averments of 
paragraph three of said complaint. 

4. Defendant denies that plaintiff is entitled to recover 
from defendant the sum of Twentv Thousand Dollars 
($20,000.00) or any amount whatsoever. 

McKenney, Flannery & Craighill, 

By K. A. Bogley, 

901 Hibbs Building, 
Washington, D. C., 
Attorneys for Defendant. 

*••••••••• 

4 Filed Jun 8 1945 

Pretrial Proceedings 

Statement of Nature of Case: 

This is a suit for damages for personal injuries. 

Plaintiff says, on Dec. 23, 1943, he was a passenger for 
hire on one of defendant’s trains en route from N. Y. City 
to Washington; that while the train had stopped at Balti¬ 
more to take on and discharge passengers a red-cap, an 
employee of defendant, in attempting to put a large piece 
of baggage on a baggage rack negligently lost control of 
the baggage causing it to fall and strike the plaintiff who 
was sitting on an aisle seat, near the rear of the car and, 
opposite the baggage rack upon which the porter was at¬ 
tempting to place the baggage. Plaintiff says he received 
serious injuries. 

Defendant, answering, admits that plaintiff was a pas¬ 
senger on its train, at the time and place alleged; that a 
piece of baggage did strike him and that plaintiff received 
some injuries. Defendant denies plaintiff’s allegations of 
negligence and denies that the baggage was being handled 
by its employee and avers that it was being handled by an¬ 
other passenger. 
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Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 

Within 30 days, either party may take such depositions 
as they desire. Counsel for each party gives assurance 
that they will waive formalities and will cooperate. 

Within such time plaintiff will submit to a physical exam¬ 
ination by a physician of defendant’s selection. 

Counsel will exchange any reports of physicians not here¬ 
tofore shown to opposing counsel. 

Let the trial of this case be deferred until October. 

Date June 8, 1945. 

F. Dickinson Letts, 

Pretrial Justice. 

E. L. Sheehan, 

Attorney for Plaintiff. 

R. A. Bogley, 

Attorney for Defendant. 

#•*•#•••## 

II. 

EXCERPTS PROM TESTIMONY AND PROCEEDINGS, 

AND DEPOSITIONS. 

43 Stanley R. Rochinski, the plaintiff, was called as 
a witness in his own behalf, being first duly sworn, 
testified as follows: 

Direct Examination 

By Mr. Sheehan: 

Q. Will you please state your full name? A. Stanley 
Rochinski. 

Q. Where do you live, Mr. Rochinski? A. 1026 Otis 
Street, Northeast. 

Q. This city? A. Washington, D. C. 
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Q. You have been living in Washington how long? A. 
Twenty-two years. 

Q. Are you single or married? A. Married. 

Q. What is your family ? A. Wife and son. 

Q. Mr. Rochinski, referring to the 22nd day of December, 
1943, did you have occasion to be in New York City on that 
day? A. Yes, I did, sir. 

Q. Did you return from New York City, New York, to 
Washington, D. C., on that day? A. Yes, sir. 

Q. How did you return ? A. I -went upon the Penn- 
44 sylvania from Washington. I had a round trip ticket. 

Q. I take it that you paid for it? A. I did, yes. 

Q. You used the return portion of the round trip ticket 
to come back? A. Yes. 

Q. T take it that you boarded a Pennsylvania Railroad 
passenger train in the Pennsylvania Station in New York? 
A. That is right. 

Q. At what time of the dav? A. About eleven-thirtv. 

Q. Will you tell the Court and jury how you seated your¬ 
self on that train? A. I sat in the last seat toward the aisle 
coming to Washington—this way (indicating). I was all 
alone on the seat at that time. 

By the Court: 

Q. What? A. I was all alone on the seat at that time. 

By Mr. Sheehan: 

Q. \"ou were alone when you first seated yourself? A. 
In New York. 

Q. W’as that a Pullman or a coach? A. It was a coach. 

Q. On what side of the train, in the rear seat, were 
43 you seated? The right side or the left side? A. 

Right-hand side coming to Washington. 

Q. The right-hand side as you faced the front of the 
train? A. That is right. 

Q. The seat you occupied was a double seat; that is to 
sav, it offered accommodations for two seated passengers? 
A. That is right. 
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Q. When you boarded the train at New York, as I under¬ 
stand it, no one was seated with you? A. No, sir. 

Q. Did there come a time when, enroute between New 
York and Washington, someone did seat himself beside you ? 
A. It was at Bainbridge. A sailor got on. 

Q. At Bainbridge, Maryland, the naval training station 
just the other side of Havre de Grace, on the Susquehanna 
River? A. Yes. 

Q. What seat did the sailor take? A. He sat next to the 
window, and I sat on the outside, on the left of him, toward 
the aisle. 

Q. Will you state whether or not there was any arm rest 
on the aisle side of that seat? A. There was, yes sir, just 
like this one here (indicating). 

46 Q. Using that rail there as an illustration? A. 

Yes, sir, there is one right on the left. It was a 
wooden one. The top was wood. I know that. 

Q. Did you talk to the sailor after he seated himself be¬ 
side you ? A. Well, it was about five minutes after, he asked 
me for a match, which I gave him a match, and he lit his 
cigarette, and we rode a little way down; and he had a little 
grip with him, one of those zipper grips, and he pulled 
out a bottle, and he offered me a drink, and I told him I 
didn’t drink, which I don’t. 

Q. Did vou have anv further conversation with him be- 
tween Bainbridge, Maryland, and Baltimore, Maryland? 
A. Yes. It was about—I couldn’t say how long between 
the time he drank again, got up to get some water— 

Q. I asked you if you had any conversation with him. 
A. Well, yes. He asked me— 

Mr. Boglev. If your Honor please, I do not want to be too 
objectionable, but any conversation he may have had with 
a sailor prior to this accident is something as to which I 
cannot sec any possible relevancy. 

Mr. Sheehan. If you will approach the bench, I think 
T can show it. 

The Court. If it is the background of something that is 
relevant, the Court will permit it. 
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47 Mr. Bogley. I just did not want to get into a lot 
of irrelevant testimony. 

Mr. Sheehan. I will get right to the point in the next 
question. I just wanted to lay the foundation. 

The Court. All right. 

Bv Mr. Sheehan: 

• 

Q. What further conversation did you have? A. He 
asked me—after a while he said he was tired—if I would 
not mind, if he would fall asleep, that he was sleepy—if I 
would not mind waking him up when we got in Washington, 
in case he fell asleep. He said he was making a change. 

Q. Did there come a time when the train arrived at the 
Baltimore Station ? A. Yes, at Baltimore Station. 

Q. Baltimore, Pennsylvania Station? A. Yes. He was 
still dozing off. 

Q. You say he was still dozing at that time? A. Yes. 

Q. Will you describe the conditions existent at the Balti¬ 
more station after the train stopped with respect to pas¬ 
sengers getting on or off the train? A. Well, there was 
passengers getting off; there was passengers getting on. 
I noticed in the first group there was some people. They 
had a porter going up the aisle. He passed. 

Q. By the way, Mr. Rochinski, did the sailor get 

48 off? A. No, he didn’t; he was still dozing off. 

Q. I neglected to ask you—and I will show the 

relevancy of this, your Honor—if you talked to anyone else 

coming down from New York on the train? A. Yes, I had. 

A ladv had had two cats. 

% 

Q. Where was she seated? A. Right in front of me— 
the next seat in front of me. 

Q. You had some conversation with her? A. That is 
right. She took the cats out of the box. They were so 
beautiful, I admired the cats. 

Q. Do you know the lady’s name? Have you since found 
it out? A. No, I don’t. I don’t know her name. I think 
it was Capps, or something like that, but I am not sure. 
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Q. If I would mention the name, do you think that would 
recall it to your mind? A. Yes. 

Q. Was it the person whose professional name is Marcia 
Clapp ! A. Clapp; that is it. 

Q. Do you know whether that was her legal name or her 
professional name? A. I didn’t, no. 

Q. You don’t know? A. No. 

49 Q. Did there come a time—I believe you were de¬ 
scribing the facts to the jury—when a number of 

persons got off the train? A. That is right. There were 
some persons got on the train, and a red cap was right in 
back of them. Then some other people got on and sat 
there, about the third seat away from me, and there was 
also some colored people got on and sat there in the second 
seat. 

Q. The second seat ahead of you? A. That is right; that 
is, on the left-hand side. 

Q. The second seat on the left-hand side, some colored 
people? A. That is right; and also the third seat; and the 
porter stopped. 

Q. Tell what, if anything, unusual happened there. A. 
Yes, sir. 

Q. Just tell the Court and jury in vour own way. A. The 
porter was putting up a grip, and when he did, it slipped 
out of his hand and knocked his cap off. I don’t know 
if it was from ducking the grip, or whether the grip—and it 
struck me in the shoulder and in the hand and in the head, 
and I grabbed hold of myself, and I screamed. 

Q. Just a minute. This porter, you say, had on a red 
cap? A. Red cap. 

50 Q. Have you been in the Baltimore Pennsylvania 
Station before and since that time? A. Yes, sir; I 

have been several times in Baltimore. 

Q. What do these red caps do? A. They carry packages 
off and on for passengers. 

Q. There in the Pennsylvania Station? A. Yes, sir. 

Q. For the convenience of passengers? A. That is right. 
Q. Did you notice this red cap come into the train? A. I 
noticed two of them. 
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Q. Where did the first one go? A. He went away up the 
aisle, sir. The second one stopped at the third—as far 
as I know, it was the third seat on the left-hand side, and 
there was some colored people was at the second seat on 
t he left-hand side. 

( t ). Now, will you tell the Court and jury whether or not 
this red cap was attempting to put the bag on the rack 
on the left side or the right-hand side? A. On the left- 
hand side. 

Q. That would be the side opposite from where you were 
sitting? A. That is right. I was on the right; he was on 
the left. 

( c >. With respect to where you were sitting: Will 
:>l you describe this position with respect to where you 
were sitting and he was attempting to put the hag? 
A. That is right. lie went to raise the bag, and when he 
did, Ik* threw it over his head, like, and he lost—1 don’t 
know if he lost his balance or the grip was a big grip and it 
slipped out of his hands, and when he did, it knocked his 
hat off. I don’t know whether—if it was from the grip 
or from ducking it. Anyhow, it fell down and struck my 
hand, leg—or my shoulder and my hand. 

( t >. I understand that, but 1 want to get the position lie 
was in. Was he behind where you were sitting? A. Xo. 
in front of me. 

C>. Alongside of where you were sitting or ahead of you? 
A. Ahead of me. He was ahead of me. 

< t ). Opposite about what seat? A. The third seat. 

( t ). On the left side of the train? A. On the left side: that 
is right. 

O. Do vou know whose bag it was? A. Xo, I don't. I 
really don’t know. 

( L >. Will you describe the bag? A. It was a large bag. 1 
know it was a large bag. It looked like it was steel. T 
am not sure if it was or not. It was a large bag; T know 
that. 

Q. In any event, it came back over his head? A. 
52 That is right. Tt knocked his cap off, but I know 
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that—1 don’t know whether from ducking or what, but I 
know it knocked his cap. 

1 believe you stated you made an outcry. A. I cer¬ 
tainly did. 1 hollered and everything else. I screamed. I 
was sick—deathly sick—from my hand was crushed. 

Q. Did you make any attempt to get up or avoid being 
struck.' A. 1 couldn’t; it happened so fast. 

Q. Then what happened? A. Then the crowd gathered 
around me. Some iadv in front of me—this ladv with the 

•> v 

cats—she was giving me water, some pill, or something. 

( t >. A group of people tried to give you first aid ? A. That 
is right. 

Q. Do you know what happened to the red cap porter? 
A. I don’t know, sir. 

Q. Do vou know whether he went out of the front of the 
train or the back of the train? A. Xo, I don’t know. 

Q. Was the train in motion or standing still at the time? 
A. It was standing still. 

Q. You are positive about that ! A. Yes, sir. 
r>:5 Q. Could you tell the jury about approximately 
how long after you were injured the train proceeded 
on its way to "Washington ? A. About four or five minutes. 

Q. That is your best estimate? A. That is right. 

(). Was there any time before you got to Washington that 
vou gave vour name and address to anvone? A. I have 
gave my address to a motorman and conductor. 1 don’t 
know what they are. 

Q. A trainman? A. That is right: trainmen. Conductor 
ond train man. They were both together. 

Q. "When was this with respect to the happening of the 
accident? A. I think it was about ten minutes before we 
came into Washington. 

Q. Had you seen any of the train crew before that time? 
A. X"o, sir. 

Q. The reporter cannot see when you shake your head or 
nod it, so please say Yes or Xo, or something that he can 
write down. A. Yes. 
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Q. Now, did anyone give you any names of witnesses 
before you got to Washington? A. Somebody gave 
54 me names, but I don’t know who it was, and I put 
them in this pocket. I didn’t have this suit on; I 
had my other blue suit on. 

*•••*•••#• 

61 Q. Mr. Rochinski, I believe you contacted a witness 
named J. C. Solomon? A. Yes. 

Q. At my request? A. That is right. You asked me to 
go up to Baltimore, and in which I did, and I went up there 
twice to see him. 

Q. Did he also mention a sister, a Mabel Solomon, who 
was with him on that occasion? A. That is right. 

62 Q. Have you been able to secure her testimony by 
deposition in this case? A. No, I have not. 

Q. Why not? A. He always said she was up in New 
York, or somewhere. 

Q. Did the question of finances enter into it in any way? 
A. Yes. He said he didn’t have any money to come down 
here—something. He didn’t have no money to give to her, 
and I didn’t have any money to give to him here. 

Q. Were you in a position to finance the court reporter’s 
expense and other expense? Did I request it of you and 
tell you I wanted it for that purpose? A. That is right. 

Q. So far as you know, none of the testimony of Mabel 
Solomon will be given here today in your behalf, as far 
as you know? A. No, sir, I don’t know that. I know you 
asked me for money. 

Q. That is all right. You have answered the question. 

• ••••••••• 

63 Cross Examination 

By Mr. Bogley: 

Q. Mr. Rochinski, who was seated immediately across the 
aisle from you in this train at the time of the accident? 
A. I don’t know. 

Q. Can you describe him, her, or them? A. No, I can’t. 
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Q. You have not the slightest idea who was sitting across 
from you? A. No. 

64 Q. There was someone sitting across from you, 
however, was there not? A. There was nobody sit¬ 
ting across in the second or third seat on the left when we 
came into Baltimore. 

Q. Yes, but I am talking about the first seat on the left, 
which was immediately opposite where you say you were 
sitting. A. In front of me ? 

Q. No; immediately opposite you, across the aisle. A. 
I don’t know. 

Q. It was occupied, though, was it not? A. I couldn’t 
tell you. 

Q. But you remember two seats in front of you—A. I 
remember two seats in front of me, yes. 

Q. Just a minute, Mr. Rochinski, please. I would like 
to finish my question. 

Mr. Sheehan. If your Honor please, I think the witness 
should be permitted to finish his answer. 

The Court. Proceed, sir. 

Mr. Bogley. Let us start again. 

The Court. You can question him over again. 

Mr. Bogley. Yes, your Honor. 

By Mr. Bogley: 

Q. Y'ou were seated in the last seat on the right-hand 
side of the train, facing the front of the car; is that 

65 correct? A. That is right. 

Q. You have testified that the two seats opposite 
you and ahead of you—that is, the two seats on the left- 
hand side of the train, just ahead of you—were empty as 
the train came into Baltimore? A. That is right. 

Q. What is your statement as to the seat which was im¬ 
mediately opposite you on the left-hand side of the train? 
Was there anyone in there, if you remember, at the time 
of the accident? 
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By the Court: 

Q. He means the back seat on the left-hand side. A. I 
didn’t notice, your Honor, if there was anybody in the back 
seat or not. 

By Mr. Bogley: 

Q. Then, there may have been someone in there, and 
there may not, according to your recollection; is that right? 
A. That is correct. 

Q. How about the sailor boy you testified about? Did 
he get on at Bainbridge or Baltimore? A. He got on at 
Bainbridge. 

Q. Do I understand you to say that he was seated there 
or took his seat next to the window? A. That is right, sir. 

Q. Was there any time coming down from New 
66 York w’hen you -were seated next to the window? A. 

Yes, sir. I even laid down in that seat. 

Q. When did you move from your position next to the 
window over to the aisle? A. I was always at the aisle, 
right from the start. I had that whole seat. 

Q. You had the whole seat to yourself for a period? A. 
Yes. 

Q. Then there came a time when the sailor boy got on ? 
A. That was at Bainbridge. 

Q. He stepped over you and took the seat next to the 
window? A. He asked me if I wouldn’t mind letting him 
sit next to the window. I said it didn’t make no difference 
to me. 

Q. You have testified to the fact that this sailor boy was 
doing some drinking? A. Yes. 

Q. Did he get drunk? A. I couldn’t say if he was drunk 
or not. I know he asked me to have a drink. At first he 
asked me for a match, which I gave him a match. It was 
about five minutes after, he asked me if—he took a grip— 
one of these little grips, like, with a zipper on it. He pulled 
out a bottle, and he asked me, and I told him I didn’t want 
it. So he rode down quite a good ways, and he asked me 
again if I wanted a drink. I told him no. 
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67 So it was about ten or fifteen minutes later be said, 
“1 was up all night, and I am tired. You wouldn’t 

mind waking me up in Baltimore?” 

I said— 

“in Washington.” 

I said, “No,” and he kept dozing off. 

Q. 1 think you indicated that he took a drink out of the 
bottle on at least two occasions; is that correct? A. That 
is right. 

Q. Did that happen before the accident or after the 
accident? A. Before the accident. . 

Q. Did you ever learn that sailor boy’s name? A. No, sir. 

Q. Was his name among those names you said were given 
to you as witnesses? A. I couldn’t tell you, sir. 

Q. Do you have that list? A. No, I don’t; I gave them 
to Mr. Sheehan. 

Mr. Bogley. Mr. Sheehan, may I ask you if you have the 
list and if you will produce it now? 

Mr. Sheehan. I have a cardboard with some names writ¬ 
ten on it. I will give it to you, Mr. Bogley. I know I have 
it somewhere. 

68 By Mr. Bogley: 

Q. Now, Mr. Rochinski, about Miss Clapp, the lady who 
had the kittens: Are you sure she was sitting in the seat 
immediately in front of you? A. That is right; right in 
front of me—the first seat right in front of me. I had the 
last one; she was right in front. 

Q. You could not be mistaken; that she was two seats in 
front ? A. No, she was in the next seat, because I admired 
her cats. She took them out of the box. I admired them. 
I thought they were beautiful. 

Q. Was she among the persons who rendered, or helped 
render, first aid to you? A. She was one of them. 

Q. Is she the one who got the names of the passengers? 
A. I couldn’t tell you. I know I stuck them in my pocket. 
I couldn’t tell you who. 
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t*>. You referred to the colored passengers coming into 
the car at Baltimore. How many of them were there? Do 
you recall? A. I couldn’t—I remember there was a porter 
came in with some passengers. They went up the aisle. 
Then, there was people came in ahead. I can’t recollect 
how many there were, if they were colored or white, but 
the second and third seat was taken on the left-hand 

69 side. 

Q. Do you remember whether those two seats were 
taken by colored people or white people? A. I couldn’t tell 
you which it was taken. I know there was some colored 
people sat across from me afterward. I don’t know. Then, 
I know there was some people sat in the third seat. 

Q. Do you know where Solomon was sitting? A. 
Solomon ? 

Q. Yes. A. No, sir; I don’t know where Solomon was 
sitting. 

Q. You have not the slightest idea where he was sitting? 
A. No. 

Q. I believe you said, did you not, that you did not know 
whose bag it was that the porter was handling, as you de¬ 
scribed it; is that correct? A. No, I don’t know. 

Q. Well, now, he would be, as I understand the way you 
placed him, opposite the third seat on the left-hand side as 
he was placing the bag, and that would be two seats ahead 
of where you were sitting; is that correct? A. That is 
right; two seats. 

Q. Did you hurt your ankle? A. Yes, I sprained it. 

Q. How did you sprain it? A. When the porter was 
putting up this grip, he lost balance with the grip 

70 or it slipped out of his hand—I don’t know—or 
ducked—or whatever it was. His cap came down, 

and it hit my shoulder, and my hand was resting like this 
(indicating). I grabbed hold. I hollered, shouted, whirled 
around, grabbed my hand like this on the ann (indicating), 
and fell down from pain, and I screamed and hollered. 
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Q. I heard that on direct examination twice and again 
on cross-examination, but I want to know what that has 
to do with the ankle. 

The Court. You asked him about the ankle. 

Mr. Bogley. Yes. 

The Court. I understand. He has answered it, sir. You 
can ask him over again, but it is not fair to say he has not 
answered. 

Mr. Bogley. I do not think he has answered how he 
hurt his ankle. 

The Court. I think he has. 

Mr. Bogley. May I ask him again? 

The Court. I do not think the comment was called for. 

Mr. Sheehan. May I suggest, your Honor, that the re¬ 
porter read his reply? 

Mr. Bogley. Yes. I would like to have him do it. 

Mr. Sheehan. Either that, or else have him answer it 
again. 

The Court. He can ask him again. The witness is on 
cross-examination. 

71 Mr. Sheehan. All right. 

By Mr. Bogley: 

Q. Tell us how in that happening, as you have described 
it, your ankle was hurt. A. When I grabbed hold of my 
hand, I screamed and hollered. When I went around to 
what’s-his-name from pain, I twisted all my weight. When 
I dropped, I know my ankle—I could hardly get up on my 
ankle. I was holding my shoulder, and they lifted me up 
and put me in the seat. I don’t know who done it. Every¬ 
body gathered and set me in the seat. 

Q. Then, you hurt your ankle after the bag struck you; 
is that correct? A. That is correct. 

Q. Not before or as it was striking? A. That is right. 

Q. Did you see the bag coming? A. Yes, I seen the bag 
coming, but I couldn’t move; I got frightened so. 

Q. Just where was the bag when you first saw it? A. 
The man had it over—what’s-his-name—slipping over his 
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Lead as he was ducking. It came down so fast that it struck 
me in the hand, which was resting. It was a wooden rest. 

Q. You did not have time to move ? A. No, sir. 

72 I was frozen, I was so frightened. 

Q. But you did see the bag from the time it left 
the man’s hand? A. Yes, sir. I also seen his cap fall. 
Whether it was very big, I don’t know. 

Mr. Sheehan. I am willing to make a statement to the 
Court or else take the witness stand and swear to the fact 
that the notes Mr. Rochinski gave me as to these witnesses 
were three in number. They were very poorly written. I 
had my secretary copy them. I had the names of three wit¬ 
nesses : Mrs. Peter Luccelli, 2138 McDonald Avenue, 
Brooklyn, New York; Solon, 524 Preston, West, Baltimore; 
Marian Platt, 628 West 227th Street. 

Mr. Bogley. I am willing to accept that statement. 

Mr. Sheehan. That is what he gave me, and I had my 
secretary copy them. Also, I have a habit of writing the 
names of important witnesses on the edge of the file, which 
I did in this case, in order that they will not get away from 
us. 

By Mr. Bogley: 

Q. Does that refresh your recollection, Mr. Rochinski, 
of the names that were handed to you and which you gave 
your counsel? A. I gave him—I think those are the names 
I gave him. 

Q. I suppose this Solon turned out to be Joseph C. Solo¬ 
mon? A. Yes, sir. 

Q. And Mrs. Luccelli and Marian Clapp, I think, 

73 turned out to be Marcia Clapp? A. I don’t know. 

Mr. Sheehan. They are very poorly written. 

Mr. Bogley. That is all right; I accept counsel’s state¬ 
ment. Thank you. 

By Mr. Bogley: 

Q. What became of the porter right after he dropped the 
bag? A. I don’t know, sir. 
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Q. You did not see him at all? A. I don’t know. I was 
in so much ache and pain, I don’t know what became of 
the porter or anything that happened. 

Q. Did you see him long enough before the accident hap¬ 
pened to be able to describe him? A. He had a red cap on 
him. I seen two of them. Not only him; I seen one come 
in the aisle with people. Then he came the next one after 
that. 

Q. Now, the porter who handled the bag, whom you have 
described: Can you describe him in appearance in any 
other way than that he had a red cap on? A. That is right; 
he had a red cap. 

By the Court: 

Q. A colored man, I presume? A. A colored man; that 
is right. He had a leather red cap. I can remember that 
very good. 

74 By Mr. Bogley: 

Q. Do you remember the appearance of the trainmen to 
whom you gave your name or who inquired of you after the 
accident? A. There was a conductor or motorman, or what¬ 
ever you call them. 

Q. He was in uniform? A. That is right. They were 
both in uniform. That was about ten minutes before wc 
came into Washington. 

Q. You gave him your name and address? He asked 
you for them, and you gave them to him. Did he ask how 
you were hurt or how the accident happened? A. I don’t 
remember if he did or not. 

Q. By that you mean you would not remember what you 
said to him if he did ask you about it; is that correct? 
A. That is right. 

Q. Would you recall whether or not you said to him 
that you did not see the object which hit you on the arm? 
A. I am sure I don’t remember anything I said. 

Q. You think you did not say that: is that correct? A. T 
only gave him my name; that is all. T remember giving 
my name. I was in so much aches and pain. 
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Q. Very promptly after the accident happened, did you 
not receive some first aid from one of the trainmen? A. No, 
I didn’t, sir. Miss Clapp— 

75 Q. Did not someone put some ice on your arm? 
A. I don’t remember. 

Q. You don’t recall that? A. No. 

Q. And wrap your arm up in a napkin or a towel? A. I 
don’t remember that. 

Q. Do you know whether when you got to Washington 
you had your arm wrapped up in a napkin or a towel? 
A. I couldn’t tell you that. I don’t think I did have any¬ 
thing on my hand, because I was holding it up like this here 
(indicating). 

Q. It could be that that happened and you do not recall 
it? A. I don’t think I did have anything on my hand. 
There was so much ache and pain, if it was on, I didn’t 
want it on. There was so much ache and pain, and they— 
a wheelchair took me—they took me into the train—into the 
station in a wheelchair, and from there they put me in a 
cab and took me up on Sixteenth Street to a doctor in the 
20 hundred block. 

Q. Would you recall the doctor’s name as Dr. Mankin, 
if I recalled it? A. I couldn’t recall that. 

Q. It was on Sixteenth Street? A. It was on Sixteenth 
Street. 

Mr. Sheehan. I am willing to stipulate it was Dr. 

76 Mankin, your Honor, because he brought in a card of 
Dr. Mankin’s and said that was where he had been. 

By Mr. Bogley: 

Q. How many times did you see this doctor on Sixteenth 
Street ? A. Just that night; that is all. 

Q. Did he ask you to come back to see him again? A. I 
don’t remember if he did or not; I couldn’t tell you. 

Q. Did you have a conversation with him later? Do you 
recall? A. No, I don’t. I didn’t go back. I never had a 
telephone conversation with him, either, because I went 
right to my own doctor. 
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Q. Did he take an X-ray of your arm? A. Yes, he has, 
sir; I won’t deny that. 

Q. I understood you to say that you went over to Balti¬ 
more to see Solomon; is that right? A. That is right. I 
went over there. My attorney asked me to go over and 
try to locate where he is at. I went there, and I located 
the man. He lived on one street, and he moved away from 
there and went to the other—Asquith Street. That is how 
I found him over there, and I asked him if he would not 
mind being a witness for me. I said I had his name; it 
was given to me. 

77 I asked him if he seen the accident. 

He said, “Yes.” 

I said, “Do you mind if I bring my lawyer over?” 

He said, “No”; so I brought Mr. Sheehan with me the 
following day to see him, because I found him. 

Q. When was that first visit to Solomon? A. That was 
in the spring. 

Q. Of what year? A. 1944. 

Q. I will ask you if it was 524 West Preston Street that 
you went to find him. A. That is right. I went over there, 
but he moved from there, and the lady gave me his address 
as Asquith Street. 

Q. You found him at the latter address? A. That is 
right. 

Q. Then, after you talked with him, or took your counsel 
over and talked with him the following day, did there come 
another time when you went over to see him? A. No, I 
never did. 

Q. Only the one day? A. That is right. I went over the 
first day. and I took Mr. Sheehan the second day, and I 
never seen him after that. 

Q. You are quite sure of that? A. Absolutely. 

• ••••••••• 

79 Q. Now, you were asked about Mabel Solomon 
and why you have not secured her testimony. I will 
ask you if you did not know, as a matter of fact, that your 
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attorney was in New York twice? A. He asked me for the 
money. 

The Court. Just a minute. 

By Mr. Bogley: 

Q. I will ask you if it is not a fact that your attorney 
was in New York with me twice taking depositions in this 
case, depositions which I was taking for the defendant. 
A. That is true. 

Q. You know that? A. Yes, sir. That is what he told 
me; I didn’t know that. He told me that. I am 
80 taking his word for it. 

Q. Do you know that he was also with me in Wild¬ 
wood, New Jersey, taking depositions? A. He told 
me that. 

Q. Do you know that he took the deposition of Joseph C. 
Solomon here in Washington? A. No, I didn’t know, sir. 

Q. You didn’t know that? A. No. Where he took it or 
if it was here or in Baltimore, I don’t know, sir. I didn’t 
see Mr. Sheehan until the case came up again. 

Bv the Court: 

Q. In order that there may be no mistake, did you or 
did you not know that Mr. Sheehan had taken Mr. Solomon’s 
deposition? A. Oh, yes, sir; he told me. 

Q. But you just did not know where he took it—Balti¬ 
more or Washington? A. That is right; Baltimore or 
Washington. 

By Mr. Bogley: 

Q. These conversations with Mr. Sheehan, about which 
you testified, concerning the cost of depositions, going to 
New York and taking Mabel Solomon’s deposition, and the 
cost of the reporter, and all: When did those conversations 
take place? A. He told me here two days ago that I owe 
him money. I think he said $70, if I am not mistaken, that 
I owe him. 
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81 I said, “I have not got no money. I got a sick 
wife, I got a sick child, and I got my mother-in-law 

—she is ill with heart trouble—staying with me.” I said, 
“Mr. Sheehan, I don’t know how 1 am going to pay it.” 

Q. Then, the conversations about which you have testified, 
concerning the expense of Mr. Sheehan’s going to New York 
and hiring a reporter to take Mabel Solomon’s testimony, 
occurred within the last two days; is that correct? A. That 
is right. 

Q. Not before that? A. No, sir. 

Q. Do you recall having any conversation at all with a 
Navy man sitting across the aisle from you during the 
course of your trip? A. A Navy man sitting across from 
me? 

Q. Yes, sir. A. No, sir. There was only a Navy man 
sitting alongside of me. 

Q. Did you tell Dr. Engh that you turned your left ankle 
in endeavoring to protect yourself from a falling suitcase? 
A. I told Dr. Engh the way I told you: that when the bag¬ 
gage hit me, I grabbed hold of my hand from pain—ache 
and pain—and I fell from that ache and pain into the aisle. 
That is what I told Dr. Engh and I will tell the Court; and 
if it was fifty years from today, I would tell you the 

82 same story over, believe me. 

Q. Then, it is your testimony that you did not tell 
Dr. Engh that you turned your left ankle? A. I beg your 
pardon? 

Q. Is it your testimony that you did not tell Dr. En<rh 
that you turned your left ankle in endeavoring to protect 
yourself from the falling suitcase? A. I told Dr. Engh 
when I was hurt I had my hand and shoulder, which it was 
all swelled up, and my head and ankle. That is all I said 
to Dr. Engh. He asked me how it happened. I said, “In a 
coach on the Pennsylvania Railroad.” That is all I told 
Dr. Engh. 

Q. May I ask you once more and ask you to answer 
Yes or No? 



24 


The Court. He has answered. The Court will not re¬ 
quire him to answer any more. 

Mr. Boglev. All right. I am satisfied with the answer. 

Redirect Examination 

By Mr. Sheehan: 

Q. Mr. Rochinski, prior to the last two days, did I com¬ 
municate with you by phone and ask you to see if you could 
advance some money to take care of these expenses in New 
York? A. That is right. 

Q. Do you know from anything I have said to you when 
I was first able to locate Mabel Solomon—how long it has 
been? A. No, I don’t. 

83 Q. In any event, you cannot finance the expense to 
bring her down here even today? A. No, sir. 

Q. Even if you could compel her to come? A. I don’t 
have any money. How could I get her down here? 

#•*•••••*• 

84 Joseph Cyrus Solomon a witness called on behalf 
of the plaintiff, having been first duly sworn, testi¬ 
fied as follows: 

Direct Examination 

By Mr. Sheehan: 

Q. Will you please state your name, Mr. Solomon? A. 
My full name is Josiah Solomon. 

Q. Where do you live? A. 717 Asquith Street. 

Q. In what city? A. Baltimore, Maryland. 

Q. I will ask you whether or not you came over to court 
today in response to a paper handed you—a subpoena.' 
A. Yes, sir. 

Q. Did you bring that paper with you? A. Yes. 

Q. May I see it, please? A. (The witness handed 

85 a paper to Mr. Sheehan.) 

Q. Now, at the time this paper was given to you, 
were you given sufficient money to cover your railroad fare 
over here and back? A. Yes, sir. 
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Q. You were not given a pass; you were given money; 
is that right? A. That is right. 

Q. Did you receive a railroad pass at all or just money ? 
A. Just the money. 

Q. That was just to cover your actual expense? A. Yes, 
sir. 

Q. How much was it? A. Five dollars. 

Q. Mr. Solomon, referring now to a few days before 
Christmas of 1943, where were you living at that time? 
A. I lived at 524 West Preston Street. 

Mr. Bogley. Was that 524? 

Mr. Sheehan. Five twenty-four is the number I have 
here. 

By Mr. Sheehan: 

Q. What was your employment at that time? A. The 
job I was working on? 

Q. Yes. A. I was working at the shipyard. 

Q. Where do you work now? A. Still work there. 

86 Q. That is the Maryland Drvdock concern? A. 
Yes. 

Q. Coming now, to a little before Christmas 1943, did 
you have occasion to board a coach of a Pennsylvania Rail¬ 
road train which was bound for Washington? A. Yes, sir. 
Q. Who was with you? A. My sister. 

Q. And your sister’s name is what? A. Mabel Solomon. 
Q. Where did she live at that time? What city did she 
live in at that time? A. New York. 

Q. What was the occasion for you and your sister being 
together at that time? A. She came down from New York. 
She stopped at Baltimore. Then me and her were going 
out home together to North Carolina. 

Q. For Christmas? A. She came from New York, and 
she stopped down at Baltimore. Me and her were going 
down to North Carolina to see my mother. 

Q. You and your sister were boarding the train at Balti¬ 
more, on your way to North Carolina to visit your 

87 mother for Christmas; is that it? A. Yes. 
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Q. With respect to the arrangement of the seats on 
the train, 1 wish you would tell the Court and jury as 
nearly as you can where you were seated. Where did you 
take your seat in the train? A. I was sitting back—second 
seat from the back there. 

Q. Second seat from the back of the train on the right? 
A. That is right. 

Q. As one faces the train? I believe you said you were 
seated in the second seat from the rear on the right side of 
the coach? A. That is right. 

Q. Were you on the aisle side or window side. A. I was 
on the aisle side. 

Q. Who was on the window side? A. My sister. 

Q. About what time of day was it? A. Late part of the 
evening. A little bit after three; something like that. 

Q. A little bit after three in the afternoon? A. Yes. 

Q. Did you have any baggage, Mr. Solomon? A. Did I 
have any baggage? 

Q. With you, yes. A. Yes. 

88 Q. What did you have? A. I had a small suitcase. 

Q. Did you put it in the rack? A. Yes. 

Q. What did you do with your suitcase when you got on 
tlie train ? A. I put mine in the rack ahead of me. 

Q. You put it in the rack ahead of you? A. Yes. 

O. Did your sister have any grips with her, as you re¬ 
call? A. No, she didn’t. 

Q. Did anything unusual happen there? A. Yes. At 
the time, a red cap came in and brought a suitcase and put 
it up above his head, and he lost control, and it came back as 
it struck Mr. Rochinski on the head. 

Q. Came back over the red cap and struck Mr. Rochinski ? 
A. Yes. 

Q. By the way, I contacted you in Baltimore in company 
with Mr. Rochinski; isn’t that true? A. Yes, sir. 

O. Did I at that time ask you for the address of Mabel 
Solomon, your sister? A. Yes, sir. 

89 Q. Did you have it at that time? A. No, T didn’t 
have it. No, sir. 
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Q. Do you know when it was that you first were able to 
give me her address in New York—about how long ago it 
was ? A. About a month. 

Q. About a month ago? A. Yes. 

Q. I asked you for it two or three days before then? 
A. That is right. 

#•••*•••*• 

Q. Mr. Solomon, you were sitting on what side of the 
train as you face the front of the train—on the right side or 
the left side—when this accident happened? A. I was sit¬ 
ting on the right side. 

Q. Well, now, presuming this is the front of the train— 
that the front of the train is up that way and that you are 
now seated in the seat you were occupying, were you in the 
seat which would be on the outside of the train—that is, the 
outer edge of the track—or would you be in the seat which 
would be opposite from the outer edge of the track, that is, 
the right of way, I mean ? A. That is right. 

Q. I want to get you straight—whether you were on the 
left side or the right side. 

By the Court: 

Q. hie wants to know whether you were on the side of the 
train next to the other track or not. 

107 The Court. That is the question you are asking? 

Mr. Sheehan. Well, I think, your Honor, that the 
way the modern four-line railroad is laid out— 

The Court. I see what you mean. He knows whether he 
was on the right side or the left side. 

By the Court: 

Q. Which side were you on? A. Right side. 

Q. Were you next to the back seat or third from the back 
seat ? A. The second seat from the back of the coach. 
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Q. You mean there was only one seat back of you, or 
two ? A. One of them in back of me. 

Q. Do you know whether you were right in front of this 
plaintiff or not? A. No, he were opposite, on the side. 

Q. How is that? A. He were on the opposite—on the side 
of me, kind of, you know. 

Q. Were you on the seat in front of him? Were you on 
the next seat in front of him? A. Yes. 

Q. But you were on the right side, next to the window; is 
that right ? No; next to the aisle. My sister w T as next 
108 to the window; I was next to the aisle, sitting on the 
outside of the seat. 

Mr. Sheehan. Will the reporter read his answer and the 
answer to the inquiry of the Court wherein he said he was 
on the side opposite from Mr. Rocbinski? 

The Reporter. (Reading) “By the Court: Question. 
Do you know whether you were right in front of this plain¬ 
tiff or not?” 

“Answer. No, he were opposite, on the side.” 

“Question. How is that?” 

“Answer. He were on the opposite—on the side of me, 
kind of, you know.” 

By the Court: 

Q. What do you mean by “opposite”? A. Pardon me? 

Q. What do you mean by “opposite”? You were on the 
right side, and he was on the right side You were on the 
aisle? 

Mr. Sheehan. If vour Honor please, I understood the wit¬ 
ness to say that Rochinski was on the side of the train op¬ 
posite from the seat on the train he was on. 

By Mr. Sheehan: 

Q. Were you both on the same side of the train? 

The Court. Just let me talk a while. 

Mr. Sheehan. Oh, yes. 
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109 By the Court: 

Q. Was Mr. Rochinski on the same side of the train you 
were on? A. The same side I were on? 

Q. Yes. A. No, he was sitting opposite from me, on the 
other side. 

Q. You mean to say he was on the left side of the train? 
A. That is right. 

The Court. Proceed, sir. I cannot get anything out of it, 
myself. Maybe you can. 

Mr. Sheehan. I will get it if I stay all day. 

The Court. Bring in a miniature car. You might be able 
to find out something about it. 

Mr. Sheehan. Well, let us set up some seats. The Court 
has made a suggestion. 

By Mr. Sheehan: 

Q. Joe, would you come over here, please? I want you 
to get this straight, because it is important, and the Court 
and the jury want to know. 

Mr. Bogley. And I want to know. 

Mr. Sheehan. Mr. Bogley wants to know, and the Penn¬ 
sylvania Railroad wants to know. 

By Mr. Sheehan: 

Q. Now t , come over, stand back of me, and imagine 

110 this is the back of the coach, and the front is headed 
for Washington. A. Yes, sir. 

Q. This is the last seat. This is the right side here, and 
the window next to the right of way—the window of the 
train next to the railroad right of way. Where you look out 
and see the telegraph poles go by is on this side. A. Yes, 
sir. 

Q. Indicating the right. On this side is the left side or 
inside (indicating). 
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Now, I understood you to say you -were in the second seat 
from the rear of the coach. Will you go over and sit down 
where you were? Remember, the train is facing toward 
Washington. It is just like this is the coach seat here. This 
is the outside, the right of way. This is the inside track, 
where another train, passing you, comes alongside you. 
See? A. That is right. 

Q. When you pass a train coming from Washington to 
Baltimore, and you are going from Baltimore to Washing¬ 
ton, and you go and stick your arm out there, it will be too 
bad if you stick your arm out. A. Yes, sir. 

Q. Will you sit down where you were sitting. A. (The 
witness indicated.) 

Q. What side is that? Are you on the left side or 
111 the right side ? A. The right side. 

Q. Sitting where Mr. Rochinski was sitting? A. Ho 
was sitting opposite from me. 

Q. Sit down where he was sitting. A. (Witness indi¬ 
cated.) 

Q. One seat behind you and opposite from you? A. Yes. 

Q. Do you remember Mr. Bogley and I examining you at 
great length about where you were sitting in the train ? A. 
Yes, sir. I was sitting opposite the seat ahead of him, sit¬ 
ting on the right side. 

Q. You think you were on the right side? A. That is 
right. 

Q. All right. Take your seat again. 

I asked you in this deposition, page 3, fifth question, Mr. 
Bogley—“Where was Mr. Rochinski sitting?” 

“Answer. He was sitting in the coach on the right-hand 
side.” 

That would put Mr. Rochinski here, indicating the last 
seat on the right side, near the outside edge of the train, 
next to the right of way. Does that refresh your recollec¬ 
tion now as to whether you were on the right side or the left 
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side? Where was Rochinski sitting? A. He was on the 
right side. 

Q. He was on the right side? A. Yes, sir. 

112 Q. You were opposite from him? A. That is right. 
Q. On the left side ? A. That is right. 

Q. Were you next to the aisle? A. Yes. 

Q. Your sister was next to the window? A. That is right. 
Q. Who was sitting next to Mr. Rochinski, if you know? 
A. It was a lady, I think, had a blue uniform. 

Q. I do not mean in the seat ahead of you; I mean in 
the seat with him. A. You mean the seat beside him? 

Q. Yes. A. I think it was a sailor. 

Q. Ahead of him was a lady with a blue uniform? A. 
Yes. 

Q. I believe you stated about a month ago you gave me 
the address of your sister? A. Yes, sir. 

Q. The address you gave me was 200 West 105th Street, 
Apartment 6, New York City? A. Yes, sir. 

Q. That was the first time you had her address— 

113 when I asked you? A. Yes. 

Mr. Sheehan. I think that is all. 

Cross Examination 
By Mr. Bogley: 

Q. Mr. Solomon, is your name Josiah Solomon, or is it 
Joseph Cyrus Solomon?' A. Joseph Cyrus Solomon. Some¬ 
time it sounds that way Josiah. 

Q. But your name is really Joseph Cyrus Solomon? A. 
Yes. 

Q. Your initials are J. C., in other words? A. Yes. 

Q. Do you know who was sitting immediately behind you 
in this car? A. Sitting immediately behind me? 

Q. Yes, right behind you. A. What do you mean? The 
back seat behind me ? 
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Q. The back seat behind you. A. No. 

Q. Was there somebody sitting there ? Do you recall? A. 
Yes, somebody sitting there. 

Q. Do you remember whether it w T as a man, a lady, or two 
men or two ladies, or anything about that at all? A. No; 
I didn’t pay much attention to that. 

114 Q. What became of this porter after he dropped 
this bag ? A. What became of him ? 

Q. Yes. What did he do? A. After he started to put the 
bag up in the rack, he lost control, and the suitcase fallen on 
Mr. Rochinski, hand, where so many people are, you know, 
coming around, so I don’t know what became of him. 

Q. By that you mean you did not see him after the acci¬ 
dent happened? A. No; so many people there. 

Q. Y r ou don’t know whether he left the coach or whether 
he stayed on there? A. No, I don’t. 

Q. Do you know whose bag it was he was trying to. put 
up on the rack at the time? A. No, I didn’t. 

Q. Did you give your name to anyone following the acci¬ 
dent? A. Did I give my name? 

Q. And address, yes. A. Yes. 

Q. To whom, do you know? A. I give it to a lady. She 
gave it to Mr. Rochinski. 

Q. You gave it to a lady? A. Yes. I mean she 

115 gave it to Mr. Rochinski. She asked for it for him. 
Q. Did you give your name and address to the conductor ? 

A. No, I didn’t. 

Q. Did you give your name and address to anybody on 
the train other than this lady? A. No, that is all. He didn’t 
ask me for it, and I didn’t give it to him. 

Q. Did you have any conversation with the conductor or 
any of the other train attendants—that is, the men on the 
train who wear uniforms? You know what the uniform of 
the conductor and brakemen is on the train? A. Yes. 

Q. Did you have any conversation with any of those 
trainmen about the accident? A. No, I didn’t. 
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Q. None of them took your name and address? A. No. 

Q. At the time of the accident you were living at 524 West 
Preston Street, Baltimore, Maryland; is that correct? A. 
That is right. 

Q. Whom did you live with there? A. I lived there with 
my uncle. 

Q. What was his name ? A. Daniel Thorn. 

116 Q. Was there a lady who lived at that house, too? 
A. Yes; his wife was living there. 

Q. What was her name? A. Reba Thorn. 

Q. Was there any other lady living at that house? A. No. 
Q. At that time? A. No. 

Mr. Sheehaii. If your Honor please, I think this is beyond 
the scope of the direct examination and is entirely improper, 
unless he intends to follow it up with something that is ma¬ 
terial. 

The Court. Well, it is not necessarily beyond the scope. 
Mr. Bogley. I will say, that I very definitely expect to 
follow it up with something quite material. 

Mr. Sheehan. That is all right—perfectly all right. 

The Court. Proceed, sir. 

By Mr. Bogley: 

Q. Did Miss Carrie Campbell live at that house? A. No. 
Well, after we moved out—I don’t know who lived there 
after we moved out. 

Q. She did not live there while you lived there ? A. No. 

Q. Now, Mabel Young is your sister; is that correct? A. 
That is correct. 

117 Mr. Bogley. I think that is all. 

Redirect Examination 

By Mr. Sheehan: 

Q. Did you understand the last question of Mr. Bogley? 
What was the last question he asked you? A. Was Mabel 
my sister. 


34 


Q. Was Mabel your sister? A. Yes. 

Q. That was not the question he asked you. 

Mr. Sheehan. Will the reporter read the question, please? 
The Reporter. (Reading) “Question. Now, Mabel 
Young is your sister; is that correct?” 

By Mr. Bogley: 

Q. Your sister’s name was Mabel? A. Mabel Solomon. 
Bv Mr. Sheehan: 

Q. She was traveling with you on that occasion ? A. That 
is right. 

Q. She was sitting next to the window? A. Yes. 

Q. You were sitting next to the aisle? A. Yes, sir. 

Q. Toward the center of the car? A. Yes, sir. 

• ••••••**# 

148 Leroy Thomas Downs, a witness called on behalf 
of the defendant, having been first duly sworn, testi¬ 
fied as follows: 

Direct Examination 

By Mr. Bogley: 

Q. What is your full name, please? A. Leroy Thomas 
Downs. 

Q. By whom are you now employed? A. The Pennsyl¬ 
vania Railroad. 

Q. How long have you been employed by the Penn- 

149 svlvania Railroad? A. Seventeen vears. 

* 

Q. In what capacity are you now employed? A. 
Passenger conductor. 
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Q. In what capacity were you employed on December 22, 
1943? A. Passenger conductor. 

Q. On what run were you engaged that evening or after¬ 
noon? A. Train 123. 

Q. Running between what points? A. My points were 
between Philadelphia and Washington; the train was be¬ 
tween New York and Washington. 

Q. You boarded the train at Philadelphia? A. Yes, sir. 

Q. What time did that train arrive at Washington, if you 
recall? A. The schedule time for that train is 3:30. I be¬ 
lieve we were about 15 minutes late. 

Q. Do you recall about what time that train was in Balti¬ 
more? A. About 40 minutes earlier. Around 3 p.m. 

Q. Did there come a time on that run when you learned 
of an accident to a passenger? A. Yes, sir; after leaving 
Baltimore. 

150 Q. After leaving Baltimore? A. Yes, sir. 

Q. Where were you in the train when you learned 
of the accident? A. About the fourth car from the 
engine. 

Q. That would be coaches or Pullmans? A. That would 
be including dining car and Pullmans. 

Q. With relation to the location of the coaches in that 
train A. Dining car. 

Q. Where were you located? A. In the dining car. 

Q. From whom did you learn of the accident? A. Brake- 
man Eckels. 

Q. Did you proceed to the scene of the accident? A. Yes, 

sir. 

Q. Did he proceed with you at that time or later? A. At 
that time. 

Q. What did you do when you got to the scene of the 
accident? What did you do first? A. Why, Brakeman Ec¬ 
kels directed me to the injured passenger. 

Q. Do not tell us what Brakeman Eckels told you, but 
what did you do? A. I proceeded to the injured 
party. 
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151 Q. Do you see the injured party here in court to¬ 
day? A. Yes, sir. 

Mr. Boglev. I guess we can agree that Mr. Rochinski was 
the injured party. 

By Mr. Boglev: 

Q. Did you render any first aid to him, or was any first 
aid rendered to him in your presence? A. No, sir, that had 
been done bv— 

Q. No; just a minute. You do not know w T ho had done 
it, I assume, of your own knowledge? 

Mr. Sheehan. Well, if he knows of his own knowledge. 

By Mr. Bogley: 

Q. Do you know of your own knowledge w T ho had given 
him first aid? A. Not till later. 

Q. You were not there when it was given to him? A. 
No, sir. 

Q. What was his condition? Was his arm wrapped or 
unwrapped? Or in what condition did you find him? A. 
Why, it was wrapped up. 

Q. Do you remember how ? A. In a towel or napkin or. 
some white cloth. 

Q. Did you have any conversation with Mr. Rochinski at 
that time as to how the accident happened? A. Yes, I 
did. 

152 Q. Did he tell you how the accident happened? A. 
He said that some object that he had not seen fell 

on his arm. 

Q. Will you repeat that? I am not sure that I got it. A. 
He said that an object that he did not see had fell on his 
arm. 

Q. Did he mention anything to you at all about a red cap 
porter? A. No, sir. 

Q. Did you get Mr. Rochinski’s full name and address? 
A. Yes, sir. 

Q. Did you write it down ? A. Yes, sir. 
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Q. Did you get the names and addresses of any other wit¬ 
nesses in the car ? A. Yes, sir. 

Q. Can you remember those without looking at your re¬ 
port? A. Yes, sir. 

Q. If you can remember, go ahead. A. Mr. J. C. Young 
and his sister, Miss Mabel Young; Mr.— 

Q. Just a minute. As to Mr. J. C. Young and Miss Mabel 
Young, did you get an address for them? A. Yes, I did. 

Q. What was that address ? A. 524 Preston Street, 

153 Baltimore, Maryland. 

7 v 

Q. From whom else did you get names and ad¬ 
dresses? A. Mr. and Mrs. Luccelli. 

Q. Did you at that time get the names of both Mr. and 
Mrs. Luccelli? A. Only Mrs. Luccelli. 

Q. Are there any other names that you can recall without 
refreshing your recollection from your report? A. A doc¬ 
tor—Army doctor. I have forgotten his name, though. 

Q. Anyone else? A. Well, there was another lady in 
there. 

Mr. Sheehan. If you do not recall, just say so. 

Mr. Bogley. I will ask the witness to refresh his recol¬ 
lection. First, I will ask him to look at his paper. 

The Court. Will counsel come to the bench? 

(Counsel for both sides approached the bench and con¬ 
versed with the Court as follows:) 

The Court. What is the purpose of this, anyway? Let 
me look at the thing. 

Mr. Bogley. In the first place, I expect to show—and I 
expect to offer this report in evidence—that this is a formal 
report required to be made by the conductor of all incidents. 
This report being made on the night of the accident, it 'would 
refresh his recollection in addition to what he has 

154 already testified to. 

We expect to show that there has been produced at 
this trial, or will be, every available witness and eye-witness 
to the accident except Mabel Solomon, who has been re¬ 
ferred to. 
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But, now, the important and, as I see it, very curious thing 
is this: that this conductor is prepared to testify that he 
got the name of J. C. Young, 524 West Preston Street, Bal¬ 
timore, Maryland, who was seated there in the very same 
seat that Solomon—J. C. Solomon says he was seated in; 
that the person who gave his name as J. C. Young had 
seated beside him his sister, who then gave her name as 
"Miss Mabel Young, both of whom gave their addresses to 
the conductor. 

Mr. Bogley. Not J. C. Young. But just a minute, if your 
Honor will let me finish this one thought. They gave their 
addresses to the conductor as 524 West Preston Street, Bal¬ 
timore, Maryland, and that is the address which this boy 
Solomon, who has testified here today, gave. 

The Court. What has that to do with it? 

Mr. Bogley. Because, then, that will be followed up by 
the conductor testifying— 

The Court. I am asking you if Young is going to testify. 

Mr. Bogley. Young is not going to testify. 

The Court. That is hearsay stuff you are talking about. 

Mr. Bogley. I think I can show, and I think this 
155 jury will believe, if this full story is brought out, that 
this J. C. Young, who gave his name and address to 
the conductor, is the same as the J. C. Solomon who testi¬ 
fied in this court room. 

The Court. Who testified? 

Mr. Bogley. J. C. Solomon is the name of the witness 
who has testified, but he will be— 

The Court. Do not start saying what you will have to do. 

Mr. Sheehan. I do not know anything about the report. 
It is a self-serving declaration. 

The Court. Just a minute. Do you object to it? 

Mr. Sheehan. Yes, I do. 

The Court. I know, but do you object? 

Mr. Sheehan. I do object to it. 

The Court. Since we know what it is about, do you ob¬ 
ject to any further interrogation along this line? 
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Mr. Sheehan. I do not object to this conductor testifying 
that he got the names of certain witnesses and turned them 
in to his company. 

The Court. What has it to do with the case? 

Mr. Sheehan. I do not know, frankly. 

The Court. In the first place, he was not there when the 
accident happened. He does not know how they were 
seated. 

Mr. Sheehan. It is all based upon hearsay. 

The Court. If you object to it, I will not permit 
156 any of the rest of it. 

Mr. Sheehan. I object. 

The Court. You may have an exception. 

Mr. Bogley. I want to make this offer very, very care- 
fully, and it mav take me a few minutes. I wonder if we 
can have the jury excused for 5 minutes in order to let me 
make my offer carefully from the counsel table, out of their 
presence. 

Mr. Sheehan. I think it is unnecessary to excuse the 
jury. 

Mr. Bogley. No. I have been stopped twice. It is all 
very well to talk in a whisper, but I want the offer of this 
proof to be very, very specific. 

The Court. What is your objection to having the jury 
excused? 

Mr. Sheehan. I have no objection; just to save time. 

The Court. I thought maybe you had a reason. I do 
not know of any reason why they should not be excused. 

Mr. Bogley. Just to let me make my offer of proof. 

The Court. The jury may step outside. 

(The jury left the court room.) 

(Counsel returned to the trial table, and the following 
occurred:) 

Mr. Bogley. Now, if your Honor please, in addition to 
what has been said at the bench, and possibly being some¬ 
what repetitious, I want to make a very formal offer 
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157 of proof, to which I understand objection has been 
made, and on which your Honor is prepared to rule. 

May I ask the reporter to read the last question which I 
asked the witness? 

The Reporter. (Reading) “Mr. Boglev. I will ask the 
witness to refresh his recollection. First, I will ask him 
to look at this paper.” 

Mr. Boglev. First, 1 am prepared to prove by this wit¬ 
ness, and he is prepared to testify— 

The Court. Not that you are prepared to prove, but 
that he is prepared to testify. 

Mr. Boglev. I am prepared to attempt to prove by this 
witness, and he is prepared to testify, that he took the 
names of these several witnesses, all of whose names appear 
on this report which I shall offer in evidence in a few min¬ 
utes. He made this report on the very night of the accident. 
In addition to talking to Mr. Rochinski concerning the man¬ 
ner in which the accident happened, he talked to a colored 
man—a colored boy—whom he is prepared to describe, and 
whose description reasonably fits that of J. C. Solomon, 
who has testified here in court, that colored boy sitting with 
a colored girl in the car in which the accident happened, 
2 seats from the rear on the left-hand side of the car facing 
the front, that being the seat in which J. C. Solomon, -who 
testified here, said that he and his sister, Mabel, were 
15S seated at the time of the accident. 

The Court. The conductor agrees with him that 
that is where he was seated? 

Mr. Boglev. That is right. 

The Court. All right. 

Mr. Boglev. However, the conductor is prepared to tes¬ 
tify that the boy sitting in that seat—the colored boy—gave 
to the conductor his name as J. C. Young and not J. C. 
Solomon. 

The Court. What is the difference? I cannot under¬ 
stand. In the first place, the conductor could easily have 
made a mistake, you know. 
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Mr. Sheehan. They made a mistake in getting the name 
here. 

The Court. There is nothing to it except something to 
mislead the jury. That is all that could do. Proceed, sir. 

Mr. Bogley. Thank you. The colored girl sitting beside 
this boy gave her name as Mabel Young. Both of them 
gave their addresses—that is, the persons who identified 
themselves to the conductor as J. C. Young and Mabel 
Young gave their addresses—to the conductor as 524 West 
Preston Street, Baltimore, Maryland, which is the address 
where J. C. Solomon says he lived at the time of the acci¬ 
dent. 

The conductor is further prepared to testify that he talked 
to this colored boy, who then gave his name as J. C. Young, 
and that colored boy told him that the J. C. Young, 
159 as understood by the conductor, was lifting a suit¬ 
case, attempting to put it into the rack, and that the 
J. C. Young lost control of it and it fell on the arm of this 
passenger, Rochinski, who was sitting across the aisle from 
him. 

The Court. There are two objections to that. One is 
that he can’t identify him here, you say; the second is that 
you laid no foundation when Solomon was on the witness 
stand. 

Mr. Bogley. I did lay a foundation, I think, for the rea¬ 
son, among others at least, that this boy said he did not 
give his name to anybody, but—and this is the strange co¬ 
incidence in the case that I think this jury is entitled to 
have, if your Honor please, and I am trying to say that I 
think this is the crux of the case—this conductor could not 
get this address of 524 West Preston Street out of thin air. 
He got it from somebody. Now, he got it from a colored 
boy who at the time of the accident told him that the colored 
boy was lifting this suitcase up on the rack, and he lost 
control of it and it fell on Rochinski. 

T have here the claim agent, who is prepared to testify 
that he made a search of Baltimore for J. C. Young and 
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Mabel Young at this address given here and to testify to 
every other means that the company employed to try to 
locate them but could not locate them. 

The first time it appears that there is any connection here 
is when this colored boy shows up in Mr. Sheehan’s 

160 office to give his deposition and describes himself as 
J. C. Solomon, who was riding with his sister, Mabel 

Solomon, and lived at 524 West Preston Street, Baltimore, 
at the time of the accident. 

I personally think that the J. C. Young who gave his 
name to the conductor—and that address—and told the 
conductor— 

The Court. What would be his purpose in giving a wrong 
name and right address? That does not make sense. 

Mr. Boglev. I think the witness’ demeanor on the stand 
and his ignorance would indicate that he might very well 
do that; and we do know of people who in giving fictitious 
names have given a part of their name and not their whole 
name. 

The Court. That is a different proposition. When you 
give vour address, vou identifv vourself immediatelv. 

Mr. Boglev. That is right. 

The Court. Now, if the conductor is prepared—and he 
is not, so you say—if he is prepared to swear that this is 
the boy whom he talked to, and you can call the boy back and 
lay a foundation, T will let you do that. But I cannot let 
vou do it verv well now unless vou are willing to take back 
what you said, that he canont identify— 

Mr. Boglev. No, I do not think the conductor can say 
that this boy— 

Mr. Sheehan. Then, you are speculating. 

The Court. I just cannot admit it. 

161 Mr. Bogley. I think the jury has a perfect right 
to hear that testimony and to decide for themselves 

whether this boy here is the J. C. Young wTio dropped that 
hag. 
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1 will go further an<l say, of course, that I will have two 
witnesses, who are personally present—they have already 
given their depositions, but they are personally present in 
court—who were seated immediately behind a colored boy 
and a colored girl, and across the aisle from Rochinski, and 
saw this whole thing; and that a colored boy of the descrip¬ 
tion of this boy—and bear in mind that this happened three 
years or more ago, and this boy is only 22; he has grown 
and changed some unquestionably—these two witnesses are 
prepared to say that a colored boy, who boarded the train 
at Baltimore, as Solomon testified, and who sat in the very 
seat Solomon said he sat in, was in the act of lifting this 
bag over his head— 

The Court. Of course, all that testimony is clearly admis¬ 
sible. 

Mr. Boglev. I do not think there is any question about 
that; but that follows up this business which I think points 
to the fact that J. C. Young and J. C. Solomon are the same 
person. 

The Court. The Court does not think so. The Court 
thinks that is too shadowy. There is certainly no rule of 
evidence that would permit it. In view of the fact 
162 that the conductor is an employee of the Pennsyl¬ 
vania Railroad and has been for that number of 
years, I am not disposed to change the rules of evidence. He 
is not an impartial witness; he is an adverse witness, tech¬ 
nically and actually. That is where he gets his living. If 
he lost that job, he could not get another. He has been 
doing that work too long to get another job. He has got 
to stick to his business. 

Mr. Boglev. In these days and times, the trainmen do 
not lose their jobs, you know; the brotherhood sees to that. 

The Court. Well, they give it for their own protection; 
thev have that much satisfaction. 

Mr. Sheehan. I think your Honor is right for a half 
dozen reasons. First, it is a self-serving declaration; sec¬ 
ond, it is based upon hearsay. If the company had the 
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167 Direct Examination 

By Mr. Bogley: 

Q. Mrs. Luecelli, please state your full name. A. Dorothy 
Luccelli. 

Q. Keep your voice up, so that we can understand you 
and all the jurors can understand you. 

What is your address? A. 2138 McDonald Avenue, 
Brooklvn, New York. 

Q. How long have you lived there? A. About 25 years. 

Q. Do you recall an occasion when Mr. Sheehan and I 
took your testimony in New York ? A. Yes, I do. 

Q. Do you mind stating your age, Mrs. Luccelli? A. 
Forty-five. 

Q. Are you employed? A. Yes. 

Q. Where and by whom? A. With the Dr. Todd Com¬ 
pany, 94 Warren Street, New York City. 

Q. What is the Dr. Todd Company? A. A proprietary 
medicine house. 

Q. In what capacity are you employed there? A. Man¬ 
ager. 

Q. What is your husband's name? A. Peter Luc- 

168 celli. 

Q. Is he a civilian, or is he in the service? A. A 
lieutenant, U. S. Navy. 

Q. Was he in the service in December of 1943? A. Yes. 

Q. What was his rank at that time? A. Machinist. 

Q. He has since become a lieutenant? A. He has since be¬ 
come a lieutenant. 

Q. Where is your husband now stationed? A. Wildwood 
Naval Air Station, Wildwood, New Jersey. 

Q. Where was he stationed in December, 1943? A. Naval 
Auxiliary Air Facility, at Charlestown, Rhode Island. 

Q. Did there come an occasion on December 22, 1943, 
when you and your husband were riding on a train of the 
Pennsylvania Railroad Company? A. Yes. 
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Q. From what point to what point were you traveling? A. 
From New York City to Washington. 

Q. Do you remember what time of the day you left New 
York? A. We left New York on the 11:30 a.m. train. 

Q. In connection with that trip, did there occur an acci¬ 
dent to one of the passengers? A. Yes. 

169 Where was the train, if you recall, when the acci¬ 
dent happened ? A. At the Baltimore station. 

Q. Were you riding Pullman or coach ? A. Coach. 

Q. Was your husband sitting with you in the coach or 
elsewhere ? A. No. He was sitting with me. 

Q. What part of the coach were you sitting in; that is, 
toward the front or back of the car, and on which side? A. 
The rear seat, left side of the train, coming from New York. 

Q. By the left side, you mean on your left as you faced 
the front of the car? A. As you face the front of the car. 

Q. Were you seated next to the window or next to the 
aisle ? A. Next to the window. 

Q. Where was your husband sitting? A. Next to the aisle, 
beside me. 

Q. Did the train stop at Baltimore? A. Yes. 

Q. Do you recall whether any passengers got on and off 
the train there? A. Yes, several passengers got on and 
off. 

170 Q. Tell us just what you saw of this accident that 
you have just referred to. A. Well, I saw a red cap 

porter come in with two bags and put one up in the rack 
and one on the floor, and a civilian passenger, a colored 
man, came in and attempted to lift his bag, the bag that 
was on the floor, up on top of the other one that was on the 
rack, and apparently lost control of it and went over his 
head and hit the gentleman sitting on the opposite side of 
the train, on the opposite aisle. 

Q. At the time the bag fell, where was the porter who 
brought the one bag in? A. He had proceeded out of the 
train after depositing the bags in the train. 
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Q. Where did he deposit the bags, as best you recall? A. 
Well, as best I recall, he put one up on the rack and one on 
the floor and proceeded, then, toward the front of the car to 
get off the train. 

Q. As best you can, place the location of the porter at 
the time the bag fell, as you described it. A. Well, I should 
think a little more than half way out of the car, toward the 
front of the train. 

Q. Do you know who it was who was handling the bag 
that fell? A. Just the passenger—civilian—colored man. 

Q. Can you describe that passenger as to his size 

171 or anything else? A. Well, a man of medium height, 
mavbe. I couldn’t tell exactly his true height. Not 

too dark a colored man; not one of the real light ones. 

Q. What did the colored man do after the bag fell from 
his hands? A. Why, nothing; just sat down and took his 
seat and just sat there. 

Q. In what seat did he sit? A. The seat in front of 
where we were sitting. 

Q. Immediately in front of you? A. Yes. 

Q. Did he sit next to the aisle or next to the window? A. 
I don’t remember which position he had. 

Q. Do you recall if anyone was seated there in the sea£ 
with him? A. A lady. 

Q. Colored or white? A. Colored lady. 

Q. Did you ever learn their names? A. No. 

Q. Did either one of those colored persons go to Mr. 
Rochinski’s assistance? A. No, not that I know; not that I 
remember. 

Q. Were you looking at this bag or the man who 

172 was handling it at the time it fell? A. Well, I was 
just taking in the sights all around me and just hap¬ 
pened to see that he had this bag over his head and then lost 
balance and it fell over in back of him. 

Q. Now, was he attempting to put it in the rack on the 
same side of the car on which you were seated or on the op¬ 
posite side? A. On the same side on which I was seated. 
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Q. How close would you say be was to you? A. He was 
just in the seat directly in front of me. 

Q. How high up in the air, if you recall, did he get the bag 
before it fell? A. Just about over his head. 

Q. Which way did it fall? Forward or backward? A. 
Backward, over his head. 

Q. Did you see it land? A. No, I didn’t see it land. I saw 
it fall over his head, but I didn't see it land. 

Q. Did it fall toward the side of the car on which you were 
seated or the opposite side? A. The opposite side. 

Q. You did not see it fall on the floor or fall on anyone? 
A. No. 

Q. Did you observe an injured man after this oc- 

173 currence? A. Yes. 

Q. Where was he seated? A. He was seated in the 
seat directly beside us, on the opposite side of the aisle. 

Q. So he would be on the right-hand side of the train ? A. 
He would be on the right-hand side of the train, facing the 
front. 

Q. Do you recognize Mr. Rochinski sitting here, or not? 
A. Yes. 

Q. He is the man to whom you have just referred? A. 
Yes. 

Q. Did you have any conversation with him at that time ? 
A. No. 

Q. And you have not had any with him since? A. No. 

Q. Do you recall wfliether the train was standing in Balti¬ 
more or whether it had started to move? A. When this ac¬ 
cident happened, it is my recollection it was at a standstill; 
had not yet started to move. 

Q. I should like you to describe these bags or suitcases to 
which you have referred. What did they look like? A. 
Well, they were of dark material, apparently metal, both 
about the same size, not too large or not too small—medium¬ 
sized suitcases. One of them had a bulge, sort of, in the cen¬ 
ter. The one that was on the rack was bulged up in 

174 the center. 
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Q. Who put that bag on the rack? A. The porter. 

Q. Yes. That had the bulge to it? A. Yes. 

Q. What did the other bag look like? A. Well, it was a 
similar bag, practically the same size and color, and this 
gentleman attempted to put it on top of the one already on 
the rack, and it possibly slipped off, and he lost the balance 
of it, and it slipped over back of his head. 

Q. By the “gentleman” you mean the colored passenger 
to whom you referred '! A. The colored passenger, yes. 

Q. Was that the same passenger who took the seat im¬ 
mediately ahead of you after the accident? A. Yes. 

Q. Did you personally render any first aid to Mr. Ro- 
chinski ? A. No, I did not. 

Q. Did you observe any being rendered to him? A. Some 
lady administered some medication. I don’t recall what it 
was; it may have been aspirin, or something like that; I 
don’t recall. 

Q. Did you give anyone your name and address fol- 
175 lowing the accident? A. To the conductor, and also 
to Mr. Rochinski. 

Q. You gave it to both of them? A. Yes. 

Q. Did you observe Mr. Rochinski’s injuries at all? A. 
Well, only from where I was sitting. I didn’t leave my 
seat, but I observed that the hand just above the thumb 
appeared to be bruised and quite black and blue. 

Q. That would be which hand? A. The left hand. 

Mr. Boglev. I think that is all. 

Cross-Examination 
Bv Mr. Sheehan: 

Q. The colored woman that you have referred to: Where 
was she seated at the time of the accident ? A. Well, I don’t 
recall whether she was seated on the aisle or next to the 
window. I only recall that the two sat down in the seat di- 
rectlv in front of me. 

Q. Did they sit down before the accident or after the acci¬ 
dent ? A. After the accident. 
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Q. I mean was the seat vacant at the time of the accident? 
A. Yes, because the passengers that occupied it from New 
York got off at Baltimore. 

176 The seat was vacant at the time? A. Yes. 

Q. Where was the colored woman at the time the 
accident happened ? A. She was standing in back of the gen¬ 
tleman, as I recall. 

Q. Standing in back of the civilian? A. Yes. 

Q. So when, the bag went backward, it went over her 
head as well as over the man’s head? A. Yes. 

Q. It went over two people? A. Yes. 

Q. And struck Mr. Rochinski? A. Well, I presume it 
did. 

Q. Was there any outcry by him? A. Not that I remem¬ 
ber, no. 

Q. You don’t recall any outcry? A. No. 

Q. Do you recall in your examination in New York that 
you stated you did not know whether the train was standing 
or moving at the time? A. Well, as I say, I am not real 
certain. To the best of mv memory, I think it was at a stand- 
still. 

Q. Do you recall that you stated on that examina- 

177 tion that this red cap porter, who had had two bags, 
went out toward the front of the car just about as 

fast as he could go without knocking peope down immedi¬ 
ately after the accident? A. Yes, he went up very hur¬ 
riedly. 

Q. And there were people in the aisle? A. Not too many. 

Q. Do you recall using the expression: “He went out 
just about as fast as he could without knocking anyone 
down”? A. Yes, because—No, I don’t recall that. 

Q. How many suitcases did the red cap bring in? A. I 
believe he brought in two. 

Q. Two suitcases? A. I am not certain whether he 
brought in both of them or not, but I do know he put one 
on the rack. Whether the civilian passenger carried the 
other one, I am not certain. 
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Q. Was the seat in front of Mr. Rochinski occupied or 
unoccupied at the time of the accident? A. I don’t remem¬ 
ber. 

Q. You don’t know whether there was one person in there, 
two persons in there, or no persons? A. Besides Mr. Ro¬ 
chinski? 

Q. No, in the seat immediately in front. A. No, I don’t 
remember. 

Q. How about the seat alongside Mr. Rochinski? 
17S Was it occupied? A. I believe that was vacant at 
the time. 

Q. That was vacant at the time of the accident? A. I be¬ 
lieve it was. 

By the Court: 

Q. When the red cap came in, the rack had been emptied, 
had it not, by the passengers who got off at Baltimore? A. 
Yes. 

Q. There was plenty of room on that rack for two suit¬ 
cases, upon which he was to pile one on top of the other? A. 
No, I don’t believe so, your Honor. 

The Court. Proceed. 

By Mr. Sheehan: 

Q. Mr. Luccelli, did there come a time when that seat next 
to Mr. Rochinski became occupied after the accident? A. 
Well, I believe a sailor got on. 

Q. Where did he get on the train ? A. I believe at Balti¬ 
more. 

Q. It had not been occupied by anyone before? A. Mr. 
Rochinski sat in the seat beside the window until we got 
to Baltimore. 

Q. By himself? A. No, there was another passenger be¬ 
side him until we got there. 

Q. Was that a "woman or a man? A. I don’t remem¬ 
ber. 
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179 Q. But you are quite sure he did not occupy the 
aisle seat prior to the arrival of the train in Balti¬ 
more? A. Yes. 

Q. You are also quite sure that this sailor did not sit 
with Mr. Rochinski at any time until after the train reached 
Baltimore? A. I believe that was so; I am not certain. 

Q. You have stated that Mr. Rochinski was seated there 
alone prior to the arrival of the train in Baltimore? A. No, 
there was a passenger with him prior to that time. 

Q. Was that a man or a woman? A. I don’t remember. 

Q. Was it a civilian or a serviceman? A. I don’t remem¬ 
ber. 

Q. But, in any event, Mr. Rochinski was next to the win¬ 
dow? A. Until we reached Baltimore. 

Q. How about the second seat in front of Mr. Rochinski? 
Was it occupied at the time of the accident? A. Yes. 

Q. By whom? A. Well, I know there was a lady in the 
second seat who had some cats that she brought down from 
New York. 

Q. Anyone else? A. I believe there was a gentle- 

180 man beside her; I am not certain of that. 

Q. Now, the seat immediately in front of you was 
unoccupied, I believe you stated, until after the accident? 
A. Well, passengers got out of that seat at Baltimore. It 
was occupied until W’e arrived at Baltimore. 

Q. At the time of the accident it was unoccupied; is that 
correct? A. Yes. 

Q. That is, the colored woman had not sat down, and 
neither had the colored man? A. No. 

Q. How about the second seat in front of you? A. Well, 
I don’t remember that. 

Q. Do you recall that in New York I asked you this ques¬ 
tion, on page 28 of the deposition: 

“Question. Would you be sure that the red cap porter 
was not knocked off when he was handling one of those 
bags?” 

Mr. Bogley. Wait a minute. I do not think you read that 
correctly, “red cap porter’s cap.” 
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By Mr. Sheehan: 

Q. “Question. Would you be sure that the red cap por¬ 
ter’s cap was not knocked off when he was handling one of 
those bags?” 

“Answer. As I recall, it was not knocked off.” A. Yes. 

Q. “Question. Didn’t you see him pick up the cap 

181 before he started out the front of the car?” “An¬ 
swer. No.” 

A. No. 

Q. “Question. But he did start out of the front of the 
train hurriedly, did he not?” A. Yes. 

Q. Listen. “Answer. Well, fairly fast. He was stepping 
off the train, stepping lively out of the way.” 

Do you recall that? A. Yes. 

Q. “Question. He was getting off just about as fast as 
he could without running, wasn’t he, as he went forward 
to the front?” 

“Answer. Well, I imagine the normal speed anyone 
would be able to get off the train.” 

“Question. What do you mean by‘normal’? Didn’t you 
say a moment ago that he was really going fast as he went 
toward the front?” 

“Answer. He was stepping lively, yes; I wouldn’t say 
he was running, though.” 

“Question. No, I wouldn’t either, but wasn’t he going 
about as fast as he could without double-timing or going 
fast?” 

“Answer. Yes, sir, without knocking anyone off their 
feet, probably.” 

182 That is how fast he went out immediately after the 
accident, wasn’t it? A. Yes. 

“Question. As fast as he could as he went toward the 
front of the train?” 

“Answer. Yes, as fast as he could as he went toward 
the front of the train.” 

“Question. And that was immediately after the acci¬ 
dent?” 
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“Answer. That was before the accident that he started 
to move away.” 

*##••••#** 

1S4 Q. Mrs. Luccelli, when we discontinued for the day 
yesterday, I believe we were talking about the speed 
with which the porter left the car—or the red cap porter, 
who you say brought in two bags. A. I believe he brought in 
two. 

Q. Did he bring in two or one ? A. I am not certain, Mr. 
Sheehan. 

Q. In any event, he just placed them alongside the seat 
and went on about bis business? He placed one in the over¬ 
head rack. 

Q. Oh, he placed one in the overhead rack? A. Yes. 

Mr. Sheehan. May I see her deposition, please? 

By Mr. Sheehan: 

Q. You don’t know whether the red cap brought in two 
or one ? A. I am not sure whether he brought in two or one. 
I believe he brought in two, and put one in the overhead rack 
and one on the floor. 

Q. Now, did you observe the condition of the rack above? 
A. What do you mean: the condition of the rack above? 

Q. Whether it was empty or full—the rack above. A. 
Well, as best I recall, it "was partly filled. 

185 By the Court: 

Q. Didn’t you testify yesterday in answer to a question 
of mine that the rack had been emptied by the passengers 
who went out? A. Well, I believe it was, your Honor, but 
not entirely empty. 

Q. What is the difference between empty and entirely 
empty? A. Well, I mean probably the seat over the—rack 
over the seat in front of mine, where I was sitting, was 
empty, but I couldn’t say it was entirely empty all along 
the train. 
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Q. Do you know that the red cap put one satchel or 
suitcase, or whatever it was, in the rack? A. Yes, your 
Honor. 

Q. But you don’t know whether he had one or two, but 
vou think he had two ? A. I beleive he had two and left one 
on the floor. 

The Court. All right. 

Bv Mr. Sheehan: 

•> 

Q. You observed him put this one up there? A. Yes, sir. 

Q. Then, did you observe the condition of the rack with 
respect to its being empty or full? A. No, I didn’t, not alto¬ 
gether ; I just saw the red cap put one bag up. 

1S6 Q. For all you know, there vras room for one or 
two other pieces of baggage in the rack? A. I don’t 
believe there was. 

Q. Whv do vou sav that vou don’t believe so, when vou 
said a moment ago you did not know? A. Well, I should 
think if there was room for another bag, the porter, if he 
had two bags, would have put both of them up. 

Q. You are just speculating, Mrs. Luccelli. You cannot say 
that. Just tell what you know. 

Mr. Boglcv. I object to counsel lecturing the witness. 

Mr. Sheehan. I think that if I were to ask the Court to 
instruct the witness that she may not speculate or surmise, 
the Court would certainly do so. 

Mr. Boglev. Counsel may make all the arguments he 
want to the jury when he is addressing the jury. 

The Court. Now, gentlemen, I do not think this is neces- 
sarv. Proceed. 

By Mr. Sheehan: 

Q. Did I understand you to say yesterday that at the 
time the porter placed the one piece of baggage in the rack, 
the seat in front of you was entirely empty? A. Yes, sir. 

Q. The third seat ahead of you or the second seat ahead 
of vou would be the number three seat on the left side. 
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187 number three from the rear. Was that occupied by 
colored or white, if you know? A. I don’t remember. 

Q. Do you know’ whether it was occupied at all or not? 
A. That I don’t remember either. 

Q. Now, at the time of the accident wms anyone seated 
in the seat with Mr. Rochinski? A. No, not that I recall. 

Q. Was anyone seated in the seat immediately ahead of 
Mr. Rochinski t That wrnuld be the No. 2 seat. That is the 
second from the rear on the right side. A. I don’t remem¬ 
ber. 

Q. And in the No. 3 seat on the right side? That is the 
third seat from the rear and the second seat in front of Mr. 
Rochinski. A. There w’as one lady, I remember, occupied 
that seat. 

Q. She had come dowm from New York? A. She had 
come dowm from New York. 

Q. How many times before today, and excluding the tak¬ 
ing of your deposition in New’ York, have you talked to 
anyone about this case? A. Would you repeat that ques¬ 
tion? 

Q. Of course, I know' that in New York you gave the dep¬ 
osition, and it is filed in court here. When w’as the first time 
that you talked to anyone about this accident? A. I 
1S8 talked to Mr. Stever, from the Pennsylvania Railroad 
Company, in April, 1944, I think. 

Q. When w’as the next time you talked to him? A. Well, I 
think not until he called me to make arrangements for the 
taking of my deposition in New York. 

Q. Then the deposition was taken? A. Yes. 

Q. Then, wrhen did you next talk to anyone about the ac¬ 
cident ? A. When Mr. Stever called my home last week and 
told me that the case was coming up probably this week. 

Q. And that he would like you to come to Washington? 
A. Yes. 

Q. Did he indicate whether or not he would pay your 
expenses? A. My expenses—my legal expenses—would be 
paid for. 



58 


Q. And your loss of time as manager? A. Well, I haven’t 
discussed that or thought of that. 

Q. Do you expect to be reimbursed for your loss of time? 
A. Well, if I may remark, I won’t worry* about it if I am 
not. 

Q. You are quite certain that the train was standing still 
at the time of the accident? A. To the best of my 

189 recollection, it was still standing. 

Q. How long after the accident, as nearly as you 
can estimate, was it before the train pulled out of the sta¬ 
tion and headed for Washington? A. That I couldn’t tell, 
because there was so much confusion at the time that I 
didn’t pay much attention when the train started. 

Q How many red caps did you see on that coach? A. I 
saw only one. 

Q. That was the one that you stated, that you have al¬ 
ready testified about? A. Yes. 

Mr. Sheehan. I think that is all, Mrs. Luccelli. 

Redirect Examination 
By Mr. Bogley: 

Q. Mrs. Luccelli, what was your first communication to 
the railroad company concerning this accident? A. It was 
a letter I wrote after receiving a letter from the railroad 
company asking if I had witnessed an accident. 

Q. That letter was made a part of your deposition in 
New York, wasn’t it? A. 1 believe it was, yes. 

Q. Between that time and the taking of your deposition 
in New York you had one conversation with the claim agent, 
Mr. Stever, here; is that correct ? A. Yes. 

190 Q. He took a written statement, a signed state¬ 
ment, from you: isn’t that correct? A. Yes. 

Q. In New York you had a conversation with me immedi¬ 
ately preceding the taking of the deposition? A. Yes. 

Q. And also a conversation with Mr. Sheehan immedi¬ 
ately before the taking of the deposition; didn’t you? A. 
Yes. 
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Q. Other than that you have had no conversations with 
anyone except conversations with me since you have been 
here in Washington? A. That is right. 

Q. Do you have any interest in this case, Mr. Luccelli? 
A. None whatsoever. 

Q. Does it make any difference to you whether it is de¬ 
cided for the plaintiff or the defendant? A. No. 

Q. In any way, shape, for form? A. No. 

Mr. Bogley. I will ask the reporter to read, please, the 
last question and answer of the witness just before we ad¬ 
journed yesterday. 

The Reporter. (Reading) “Question. As fast 
191 as he could as he went toward the front of the train?” 

“Answer. Yes, as fast as he could as he went to¬ 
ward the front of the train.” 

“Question. And that was immediately after the acci¬ 
dent?” 

“Answer. That was before the accident that he started 
to move away.” 

By Mr. Bogley: 

Q. Was that referring to the time the porter left the 
train? A. Yes, sir. 

Q. Do you remember w T hat sort of attire that colored 
man wore who you say was lifting up the bag which fell 
on Mr. Rochinski? A. Well, it was dark garments. I don’t 
remember—pardon me; the man that was—the colored 
man ? 

Q. The colored man who you say was lifting the bag up. 
A. Well, he was wearing a light coat—light top coat. I 
don’t know whether you would call it a tan or a grayish tan 
Fedora hat. I don’t know’ what type of suit he had on. 

Q. He did not have a red hat on, did he, Mrs. Luccelli? 
A. No, sir. 

Q. Did his hat fall off when the bag fell? Do you recall? 
A. I don’t remember. 
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Q. Yesterday you testified you had had no conver- 

192 sation or you had no conversation with Mr. Rochinski 
when I was asking you about what happened on the 

train. Had you had any conversation with Mr. Rochinski 
about this case ? A. None other than one evening some man 
called me from Washington, stating he was Mr. Rochinski. 

Mr. Bogley. Just a minute. I am willing to have Mr. 
Rochinski say whether it was he or not, if you prefer. 

Mr. Sheehan. All right. I don’t have the slightest idea. 
I told him to try to locate this witness. 

By Mr. Bogley: 

Q. Well, did you receive a telephone call from someone 
who said he was Mr. Rochinski ? A. Yes. 

The Court. That is not admissible unless she recognized 
his voice. 

By Mr. Bogley: 

Q. Would you recognize his voice? A. Well, I don’t 
think so. 

Mr. Rochinski. I never called anybody on no phone. 

Mr. Sheehan. Wait until you take the stand. 

Mr. Bogley. That is all on that point, Mrs. Luccelli. 

I understand that question was asked and objected to; of 
course, I need not reserve an exception to your Honor’s rul¬ 
ing. 

His Honor indicates affirmance by shaking his head. 

By Mr. Bogley: 

193 Q. Now, Mrs. Luccelli, is there any question in 
your mind—any doubt in your mind whatsoever—as 

to whether it was a colored passenger or a red cap porter 
who dropped this bag? A. No. 

Q. You are certain about it? A. I am certain that it was 
a passenger. 

Q. You are certain it was whom? A. This colored passen¬ 
ger—gentleman. 
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Q. Whore did that colored passenger sit after he dropped 
the bag? A. Directly in front of us, in front of our seat. 

Q. That would be the second seat on the left-hand side 
from the rear of the train; is that correct? A. That is right. 

Mr. Bogley. That is all. 

Recross-Examination 
By Mr. Sheehan: 

Q. Did you say that immediately after the accident this 
red cap porter went toward the front of the train, and he 
went as fast as he could without knocking anyone off their 
feet, probably? A. Probably, yes. 

Mr. Sheehan. That is all. 

Mr. Bogley. May I have the last question and an- 
194 swer read, please? 

The Reporter. (Reading) “Question. Did you 
say that immediately after the accident this red cap porter 
went toward the front of the train, and he went as fast as 
he could without knocking anyone off their feet, probably ?” 

‘ ‘ Answer. Probably, yes. ’ * 

Further Redirect Examination 
By Mr. Bogley: 

Q. I will ask you whether you refer to the movements of 
the porter in the train after the accident or before the acci¬ 
dent. A. I believe the porter was on the w r ay out of the 
train at the time the accident occurred. 

Q. That is your recollection? A. Yes, my recollection. 

Mr. Bogley. That is all. 

Further Recross-Examination 
By Mr. Sheehan: 

Q. But he was making this speedy exit immediately after 
the accident; isn’t that correct? A. No; he started before 
the accident, Mr. Sheehan. 


62 


Q. But he was making the speedy exit, as you testified, 
immediately after the accident t A. Well, I wouldn’t say 
that it was after the accident. It may have—the accident 
may have occurred as he started off the train. 

195 Q. But, in any event, he went as fast as he could 
without knocking anyone off their feet, probably. 

May I ask you if you have discussed with your husband 
the testimony you have given in New York? A. Well, va¬ 
guely; we have not discussed it too well. 

Q. How many times? A. Well, a few times. 

Q. Would you say as many as three or four? A. Possibly 
three or four times. 

Q. Did you tell him what statement you hade made? A. 
No. 

Q. Then, what did you discuss? A. Well, just merely 
that we were—just what we had seen, and then when he 
said—he told me I had nothing to fear; as long as I was 
telling the truth; there was nothing to fear. 

Q. Did he tell you what he had testified at the giving of 
his deposition in Wildwood? A. No. 

Q. Did you discuss that with him ? A. No, he never told 
me what he said. 

Q. But he did mention the fact that he had given a dep¬ 
osition ? A. Oh, yes. 

196 Q. And you had three or four such discussions? A. 
Oh, I would say about that; I really don’t remember 

how many. 

Q. Would it be more than that? A. No, I don’t think so. 

• ••••••••• 

197 Lieut. Peter Luccelli, a witness called on behalf of 
the defendant, having been first duly sworn, testified 

as follows: 

Direct Examination 
By Mr. Bogley: 

Q. Lieutenant, please state your full name. A. Peter 
Luccelli. 
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Q. What is your rank in the Navy? A. Lieutenant, j.g. 
Q. What was your rank in the Navy in December, 1943? 
A. Warrant officer. 

Q. Where are you now stationed, Lieutenant Luccelli? 
A. Naval Air Station, Wildwood, New Jersey. 

Q. You were stationed at that point when Mr. Sheehan 
and I took your deposition; is that correct? A. Yes, sir. 

Q. "Where is your home? A. In New York, sir. 

Q. Did there come an occasion in December, 1943, when 
you and your wife were enroute to "Washington from 

198 New York on a Pennsylvania Railroad train? A. Yes, 
sir. 

Q. Was that on December 22,1943? A. Yes, sir. 

Q. Were you riding coach or Pullman? A. Coach, sir. 

Q. Do you recall in what part of the coach you were 
seated? A. Yes, sir. 

Q. In what part? A. On the left-hand side in the rear of 
the coach. 

Q. Was it the last seat on the left-hand side or the next 
to the last, or what, as you best recall? A. The last seat. 

Q. On the left-hand side facing the front? A. Yes, sir. 

Q. Were you seated next to the aisle or next to the win¬ 
dow? A. I w T as next to the aisle, sir. 

Q. Your wife was sitting where? A. Alongside me, on 
my left, next to the window. 

Q. Did there come a time on that trip when a fellow- 
passenger was injured? A. Yes, sir. 

Q. What was the nature of the accident? A. Do 

199 you want me to describe it? 

Q. Was it a train wreck, or what was it? A. No, 
just a man lifting a bag, and the bag falling, striking an¬ 
other passenger that was sitting in the seat opposite me. 

Q. That passenger was seated just where in relation to 
where you were sitting, Lieutenant? A. To my right, across 
the aisle, sir. 

Q. Exactly across the aisle? A. Yes, sir. 

Q. Do you recognize that passenger here in court? A. 
Yes, sir. 
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Q. Is this he sitting here (indicating) ? A. That gentle¬ 
man over there (indicating). 

Q. Mr. Rochinski? A. Yes. 

Q. Where was the train at the time of the accident, if you 
recall? A. We were—we had stopped at Washington, and 
I don’t recall—not at Washington; I beg to differ with 
you; at Baltimore at the time, sir. 

Q. Was the train still standing in Baltimore at the time 
of the accident, or had it started, if you recall? A. I don’t 
recall whether it had started or was still standing 
still. 

200 Q. Well, now, tell us more about the details of the 
accident. You saw a suitcase fall on Mr. Rocliinski 

Tell us about the accident you observed or just how it hap¬ 
pened. A. I can describe it if you wish. 

Q. Yes; I want you to describe it in your own words. A. 
Well, I saw this colored porter come in with two suitcases. 
He laid one down alongside the seat forward of me. Then 
he looked up into the rack, and he noticed, just looking there 
for a, moment. Then, all of a sudden, he took this other 
suitcase and put it up into the rack. 

Q. Then, after that, what happened? A. I saw this—a 
colored man attempting to lift a bag and lift it up over his 
head. As he put it over his head, it fell over, striking Mr. 
Rocliinski. I can’t pronounce the name. 

Q. Rochinski ? A. Rochinski—on the left wrist. When it 
did, Mr. Rochinski must have been in pretty bad pain, be¬ 
cause I immediately got up, and in the time that I got up, 
I noticed that he had—was falling over into the—partly in 
the aisle and in the seat that he was occupying. 

Q. Can you describe this colored person who you say was 
lifting up the bag? A. He was a colored man, darkly com- 
plexioned, tall and slender, had a top coat on and a Fedora 
hat. 

Q. Where did that colored passenger sit after the 

201 accident? A. Directly in front of me, sir. 
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Q. Was there anyone with him, so far as you could 
observe? A. Yes, sir; there was a woman sitting alongside 
him. 

Q. Could you describe her? A. Not too well, sir. 

Q. What places did they take in that seat? Who was 
sitting next to the aisle, and who was sitting next to the 
window? A. He was sitting directly in front of me. 

Q. The colored man ? A. The colored man. After he had 
—After the accident, I didn’t fail to notice that—after the 
accident I was very much peeved over the attitude that this 
colored man had taken. He didn’t make no attempt— 

Q. All right; not about your feelings. A. I am trying to 
describe what I saw. 

Q. But where did the colored man sit after the accident 
happened? A. He sat in the seat directly in front of me, 
sir. 

Q. When did he take that seat? A. Right after the acci¬ 
dent happened; right after the bag struck Mr. Rochinski. 

Q. What position did the colored woman take, who 
202 you say was apparently with him ? A. She sat along¬ 
side of him, on his left, next to the window. 

Q. Do you remember the position of any other other pas¬ 
sengers in the car that day? A. I don’t know that I can say; 
I just was interested in getting to Washington; that is all, 
sir. 

Q. Do you recall whether anyone was sitting next to Mr. 
Rochinski immediately before or immediately after the acci¬ 
dent? A. Yes, sir, I do. 

Q. Was it a man or a woman? A. Before the accident? 

Q. All right; before the accident. A. I don’t recall, but 
there were someone in there, because Mr. Rochinski was 
sitting alongside the window at that time. 

Q. Was that before the accident? A. Before the accident 
—that is, before we arrived at Baltimore. 

Q. Did there come a time when anyone else occupied the 
seat beside Mr. Rochinski? A. Not that same seat; but 
Mr. Rochinski, as we arrived into Baltimore, he moved 
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over. That was the first time that I spoke to the gentle¬ 
man. 

203 He moved over, and he said, “It is awfully hot in 
that corner”; and it was a hot day, and the heat was 

on in the train. So he moved from there to the aisle seat. 
As he did, some sailor walked in and took the seat directly 
alongside of him, near the windows. 

Q. Did you notice the rank of the sailor boy? A. Yes, 
sir; he was a first-class cook and also had been overseas 
and was back in the States. 

Q. Do you know his name, or did you ever learn his name? 
A. No, sir, I didn’t. 

Q. Did you notice anyone else—any other passengers in 
the coach—or learn their names at that time or later? A. 
No, only one woman that was there at the time, and she tried 
to do what she can; in fact, I think she gave Mr. Rochinski 
some tablet. I don’t recall it. I don’t know what it was. 
In fact, she asked for a glass of water, and she gave him 
this tablet. 

Q. Do you remember where that passenger was seated 
before she rendered first aid? A. No; she just came up 
when this accident happened. 

Q. After the accident, did anyone inquire for your name 
and address? A. Yes, sir. 

Q. Who? A. The conductor, sir. 

204 Q. Did you give it to him? A. No, sir. I said to 
him I would rather not give him my name; but I did 

give my wife’s name. 

Q. Do you know whether in your presence your wife gave 
her name and address? A. Well, she was there at the time 
when I gave the conductor her name. 

Q. You gave the conductor her name? A. I did, yes, sir. 
Q. Do you know w T here the porter was—the porter you 
have described, who brought a bag in and put it in the rack? 
Do you know where he was at the time of the accident? Do 
you recall? A. He wasn’t there at the time of the accident, 
sir. I don’t know where he was. He wasn’t there at the 
time of the accident. 
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Q. Was there any trainman in the car at the time of the 
accident! A. Not that I can recall, sir. 

Mr. Bogley. That is all. 

Cross-Examination 

By Mr. Sheehan: 

Q. You say Mr. Rochinski was by himself at the time of 
the accident—seated by himself? A. I didn’t say he was 
by himself. 

205 Q. What did you say? A. I said there was some¬ 
one sitting alongside of him at the time of the acci¬ 
dent. 

Q. On the aisle side? A. No, on the window side. 

Q. On the window side? A. Yes, sir. 

Q. Do you know where that party got on the train? A. 
No, sir, I don’t know where he got on. 

Q. Who was the party sitting there ? A. A sailor—U. S. 
Navy sailor. 

Q. You don’t know whether he got on at Baltimore or 
at some other point? A. I assume he got on at Baltimore, 
because we were in the Baltimore station at that time. 

Q. But, in any event, you are quite positive that before 
the train arrived at Baltimore, Mr. Rochinski was not sit¬ 
ting on the aisle seat? A. I am pretty positive, sir, yes, 
sir—no, wait; pardon me. May I have that question over? 
Mr. Sheehan. Please read the question, Mr. Reporter. 
The Reporter. (Reading) ‘ 4 Question. But, in any event, 
you are quite positive that before the train arrived at Balti¬ 
more, Mr. Rochinski was not sitting on the aisle seat?” 

The Witness. He was not sitting on the aisle seat; 

206 he was sitting alongside the window when we ar¬ 
rived in Baltimore. 

Q. So in Baltimore he was— A. He moved over. 

Q. He was sitting in the aisle seat when you arrived in 
Baltimore ? A. I don’t know, sir. 

Q. Was there someone there? A. Yes, sir, there was 
someone. 
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Q. Was it a civilian or a service man? A. It was not a 
service man; I don’t recall who it could have been. 

Q. Yet the party was immediately on your right for 
some distance before you arrived at Baltimore; is that 
correct? A. Well, yes, there was, but I didn’t pay too 
much attention to it. 

Q. Do you know whether it was a man or a woman? A. 
1 couldn’t say, sir. 

Q. But you are certain that at Baltimore Mr. Rochinski 

moved awav from the window to the aisle seat? A. Yes, 

•> * 

because he spoke to me when he did. 

Q. Was the sailor there then? A. No, sir. 

Q. Was the sailor with him at the time of the accident? 
A. Yes, sir. 

Q. Did you see the sailor come in and move over 
207 to the window seat ? A. I saw the sailor come in; in 
fact, he passed over Mr. Rochinski’s legs to get into 
that space. 

Q. That was in Baltimore? A. That was in Baltimore, 
sir. 

Q. Was that before or after the accident? A. That the 
sailor moved into the— 

Q. Yes. A. That was before the accident, because I also 
remarked to my wife after the accident, “It seems so 
strange that Mr. Ochinski moved from the window.” 

Q. Never mind about your remark to your wife. I move 
that that be stricken. Just answer the question. A. I am 
answering the question, sir. 

Q. There is no question pending now. A. Oh, I am sorry. 
By the Court: 

Q. What became of the man who was Mr. Rochinski be¬ 
fore the sailor got in with him? A. I don’t know. I don’t 
know whether it was a man or a woman sitting there along¬ 
side Mr. Rochinski; and the party that was sitting there— 
I don’t know what happened to them, vour Honor. 

The Court. Proceed, sir. 
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By Mr. Sheehan: 

208 Q. Who was seated in the seat immediately ahead 
of Mr. Rochinski at the time of the accident? A. I 

don’t know, sir. 

Q. Do you know whether or not the seat was occupied at 
all? A. No, sir. 

Q. Now, the second seat ahead of Mr. Rochinski: Do you 
know who was occupying that seat? A. No, sir. 

Q. Did you observe anything unusual about the occupant 
of that second seat ahead of Mr. Rochinski at any time 
between New York and Baltimore? A. No, sir. 

Q. To refresh your recollection, may I ask if it is not a 
fact that there was a woman sitting there and that she had 
some cats? A. I knew there was a woman with some cats, 
but she was also in back of me at times, standing up with 
some cats. I noticed that Mr. Rochinski and her had some 
sort of conversation, but that is all I noticed. I wasn’t in¬ 
terested in what was going on. She more or less said some¬ 
thing to me, and I paid no attention. 

Q. Did you notice the condition of the baggage rack above 
the second seat before the accident, as to whether or not 
it was empty? A. You mean the one in front of me ? 

209 Q. The one in front of your seat. A. No, sir, I 
didn’t notice. 

Q. You don’t know whether it was empty or full or half 
full? A. No, sir; I could say. 

Q. Was it a continuous baggage rack or one of the old- 
fashioned kind, in sections? A. I think it was one of those 
continuous racks, sir. 

Q. How many red caps did you see come into the train, 
into that particular coach, in Baltimore? A. Just the one 
that drew my attention was—there was a red cap drew my 
attention—was the one came in with the two bags, and the 
man I was describing, that put the bag up in the rack and 
left the other one on the floor. 

Q. You do not know how he made his exit, whether he 
went back in the direction he had come from or out the 
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front way? A. No, sir. When he put the bag up, I just 
looked away from the scene, and that is all, sir. 

Q.« When he put the bag up there, the first bag you de¬ 
scribe, was anyone seated ahead of you, in the seat immedi¬ 
ately in front of vou? Was there a woman seated there 
» * 

then? A. I don’t recall whether she was or not. 

Q. You don’t know whether she sat down before or 

210 afterward? A. No, sir, I don’t. 

Q. Did you see the bag fall backward over this 
man’s head—that was putting it up? A. Yes, sir. 

Q. Where was the woman at that time? A. I don’t recall. 
Q. In the third seat on the left side, isn’t it a fact that 
there was a colored passenger and a woman there? A. I 
don’t know, sir. 

Q. I believe your testimony is that you don’t know 
whether the train was moving or standing still at the time 
of the accident. A. No, sir. 

Q. How long after the sailor seated himself alongside 
Mr. Rochinski was it when the accident occurred? A. I 
don’t know, sir. 

Q. Would you say it was as long as 15 minutes? A. I 
don’t know, sir. 

Q. Can’t you give any estimate of the time? A. No, sir. 
Q. Would it have been 20 minutes? A. I can’t say, sir. 

Q. Do you know whether the train lurched, causing any 
bags to fall off the rack? A. No, sir. 

211 Q. Did any bag other than that one fall, to your 
knowledge? A. I don’t know, sir. 

Q. Well, did you see any other bag? A. I did not. I 
didn’t see anything else. All I saw was the one bag, sir. 

Q. You say the red cap carried in two bags? A. Yes, 
sir. 

Q. What did he do with them as he came into the train? 
A. I just explained to the Court just what he did as he 
came in. If you want me to go over it, I will, sir. 

Q. I should like to have you describe the two bags, if 
you will, please. A. Yes, sir. The two bags he was carry- 
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ing appeared to me like two valises. Well, you know what 
a valise is? What I call a valise is a sort of rectangular 
bag. He laid this one bag down and put this other valise 
up into the rack, and that is all there was to it. 

Q. You cannot tell the Court or jury, I believe, whether 
or not the baggage rack immediately ahead of you was 
empty or full? A. No, sir, I can’t. 

Q. How about the baggage rack over the third seat ahead 
of you? That would be the No. 3 seat. Was it 

212 empty or full? A. I don’t know, sir. 

Q. How about the baggage rack immediately over 
where you were sitting? Was it empty or full? A. I can’t 
say. 

Q. On the other side, do you know whether there was 
room for bags? A. No, sir; I wasii’t interested in baggage 
racks, and therefore I didn’t make note as to what was 
up there, sir. 

Q. You say definitely that this sailor got on at Balti¬ 
more? A. No, sir; I don’t know that he got on at Balti¬ 
more; I assume he got on at Baltimore. 

Q. That was the station at which he took a seat next to 
Mr. Rochinski? A. Yes, sir. 

Q. No member of the train crew was present, if I under¬ 
stand you correctly? A. I don’t remember, sir. 

Q. Did there come a time when you talked to one or 
more members of the train crew? A. Yes, sir. 

Q. Was it one member? Who was present then, when 
you talked? Was it one member or more than one? A. 
Only one spoke to me; I don’t remember any others. 

213 Q. Was there anyone else with him? A. There 
may have been; I didn’t pay any attention. 

Q. Have you discussed the testimony or the details of 
this case with your wife at any time? A. Yes, sir. 

Q. How r many times would you say? A. Oh, I don’t 
know; a number of times, sir. 

Q. Did you discuss with her what you had testified at 
Wildwood? A. No, sir. I have never told her too much 
of what I have said. 
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Q. Did you tell her anything about it? A. Only that I 
was approached by Mr. Sheehan—that is yourself—and Mr. 
Boglev, and that you people had drawn up a deposition at 
Wildwood. 

Q. You say the red cap was not in the car when the ac¬ 
cident happened? A. Yes, sir. 

Q. He was not there? A. I am positively sure he was 
not there, sir. I am also positive that the bag that was 
dropped— 

Q. Just answer the question, if you please, sir. A. Yes, 
sir. 

Q. Do you fell as positive about the fact that there wns 
no red cap porter in that coach at the time of the accident 
as vou do about everv other fact vou have testified 
214 to here today? A. Mr. Sheehan, I am sure there 
was no red cap porter there at the time of the ac¬ 
cident. 

Q. Anywhere in the coach? A. I can’t say about any 
other where in the coach, but I know he wasn’t there at 
the time of the accident. 

Q. Don’t you know where he went? A. No, sir; I said I 
didn’t. 

Q. For all you know, he may have been in the coach? 
A. He could have been sitting down, for all I know, but 
he wasn’t there at the time of the accident. 

Q. Was the aisle crowded ahead of the point of the ac¬ 
cident? A. I don’t recall whether it was crowded. 

Q. You don’t know whether or not people were standing 
up? A. No, sir; I didn’t pay any attention to it. 

Q. Didn’t you notice that he hurriedly went out the front 
about as fast as he could go without knocking anyone down ? 
A. I couldn’t say that he hurriedly went out the front or 
went out the back, sir; I don’t know* which way he went. 

Mr. Sheehan. That is all. 
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Redirect Examination 
By Mr. Bogley: 

Q. Lieutenant, is there any doubt in your mind as 
215 to whether it was a red cap porter or a colored pas¬ 
senger? 

The Court. The Court is not going to permit you to go 
over all of that again. You have been over that. 

Mr. Bogley. I think, in view of the cross-examination 
and the repetitiousness of it— 

The Court. You did it with the last witness, sir, and it 
just proceeded back and forth. The Court is not going to 
permit you to open it again, sir. That has all been covered. 
Mr. Bogley. All right, your Honor. 

That is all, Lieutenant. That is the defendant’s case, and 
we close. 

• ••••••••• 
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5 Filed Jun 4 1945 

Direct Interrogatories to be Propounded to Ben Simpson, 

U. S. Navy 

1. Tell us your full name and rank in the U. S. Navy. 
Ben Simpson SC1C. U. S. N. 

2. Were you a passenger on a Pennsylvania Railroad 
train December 23, 1943? I was. 

3. If so, what was the origin and destination of vour 
trip. I was traveling from Bainbridge, Md. U. S. N. T. 
Station. In which I was stationed to Charleston, West Va. 
by way of Baltimore, Md. to Washington to Charleston, 
W. Va. 

4. Do you recall an accident to a passenger, who was sit¬ 
ting beside you, when a suit case fell on him, while the train 
was standing in Baltimore station or shortly after it left 
Baltimore? I do recall the accident, it was a suit case, I 
was seated by the passenger at the time, the train was not 

standing in the station at Baltimore, Md. 

6 5. Was the train moving or standing still? The 
train was moving on its way to Washington, D. C. 

6. Tell us the name of the injured man, if you know it, 
or describe him by appearance. Stanley R. Rochinski. 1026 
Otis St. N. E. Washington, D. C. This is the name in 
which he gave me and I have the name and address as I 
wrote it down. He is a stocky build of about 165 or 170, 
had light brown hair and about 35 years or younger. 

7. Where were you sitting in the coach, if you recall? 
I was on the inside of the seat, next to the window beside 
the man in which got injured about the second seat on the 
right of the rear end of the coach. 

8. Were you sitting next to the aisle or the window? I 
was next to the window and the man Mr. Rochinski was 
next to the aisle, and was seated there before I came in. 
I asked if I may set down and he replied, yes. 

9. Where was the injured man sitting? By me next to 
the aisle, in the same seat, the second on the right from the 
rear of the coach. 
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10. Describe the circumstances of the accident, as best 
you can remember them. After I got aboard the train and 
seated myself by Mr. Rochinski. Next to the window two 
colored people came in and placed (two) suit cases up in 
the rack across the aisle from us, or just one seat forward 
on the left side. The rack was not available for them both. 

The train pulled out and shortly one on the outside next 
to the aisle fell. Mr. Rochinski had his hand on the arm of 
the seat next to the aisle and the corner hit his hand on the 
back, just above the nuckle. It caused very much pain 
and I got some water and my handkerchief to wet his 
hand. 

7 11. Do you know who placed the suitcase on the 
rack or was placing it on the rack when it fell? I 

do not know the colored people, but it was their suitcase 
and they put them there and they were on the rack when 
they fell. It was a colored man dressed in civilian clothes 
that put the suitcase on the rack and then sat down with 
the colored lady. 

12. If your answer to the above question is in the affirma¬ 
tive, state whether he was a passenger or a trainman or a 
Red-cap porter? He was a passenger. 

13. Will you examine the attached photostat copy of let¬ 
ter and state if it is a true copy of a letter which you wrote 
to The Pennsylvania Railroad Company in answer to an 
inquiry concerning this accident? The copy is a true letter 
in which I wrote to the Pennsylvania Railroad Company 
in answer to this accident. 

Ben Simpson, SCIC, U. S. X. 

• ••••••••• 

8 Filed Jun 4 1945 

Cross Interrogatories to be Propounded to Ben Simpson, 

U. S. Navy 

1. With respect to the rear of the coach in which the ac¬ 
cident of Dec. 23, 1943 happened, where were you seated. 
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Next to the window on the starboard side about 2 seats 
from the rear end of the coach in which the accident oc¬ 
curred. 

2. Was the seat in which you were seated, as you faced 
the front of the train, on the right side, or on the left side. 
It was on the right side of the train. 

3. Was any member of the train crew nearby when the 
accident happened? No there was not. 

4. If your answer to the foregoing question “3” is “yes”, 
state what member or members of the train crew were pres¬ 
ent, describing them as best you can. 

5. Was the man who was injured on your left, or on your 
right, as you were seated beside him at the time of the 
accident? He was on my left. I was on his right. We 
were on the right side of the aisle facing forward. 

6. What caused the suitcase to fall and injure the man? 
It was too big to have in the inside of the rack or in coach. 
It was improperly stored, no porter or conductor was near 
to see that it was properly executed. 

7. Did you notice any Red Cap Porter on that coach at 
or near the scene of the accident at any time before the 
accident? No. None was near. 

8. If your answer to question “7” is “yes”, state 
9 when you first observed the Red Cap Porter, and 
what he did from the time that he was first seen bv 

m 

you, and the time when you last saw him. 

9. Did you see a Red Cap Porter lose control of a suit¬ 
case at any time, causing it to fall and his Red Cap to be 
knocked off? No. 

10. If you state that it was not a Red Cap Porter who 
caused suitcase to fall, approximately how long after suit¬ 
case was placed in the rack did it fall and injure the man? 
About 10 minutes from the station. 

11. Did you not tell the injured man that it was a “Red 
Cap Porter” who had caused suitcase to fall on him and 
injure him? No I did not. 
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12. State the substance of your conversation with the in¬ 
jured man immediately following the accident. There was 
no conversation other than the cause of the accident and 
the exchange of address from him to me. 

Bex Simpson SC1C, U. S. N. 

• ••••••••• 

Deposition. 

12 Mrs. Marcia DeBocco, being first duly sworn, tes¬ 
tified as follows: 

Direct Examination 

By Mr. Bogley: 

Q. You have given the stenographer your full name? A. 
Yes. 

Q. And your address is what? A. 628 West 227th Street, 
Bronx, New York. 

Q. And your name is Mrs. Marcia DeRocco? A. Yes. 

Q. You are also known as Marcia Clapp, and you reside 
at 628 West 227th Street, New York City ? A. Yes. 

Q. Were you residing at that same address in December 
of 1943? A. Yes. 

Q. Do you recall an occasion on the date of December 
22nd, 1943 when you traveled from New York to Washing¬ 
ton? A. Yes. 

Q. By train? A. Yes. 

Q. Was it a Pennsylvania Railroad train? A. Yes. 

13 Q. Were you traveling with someone on that oc¬ 
casion? A. No. 

Q. Do you recall an incident while you were traveling 
between New* York and Washington where a fellow pas¬ 
senger was injured? A. Yes. 

Q. Was the passenger a man or a woman? A. A man. 

Q. Do you recall what time of day it was when the acci¬ 
dent happened, approximately? A. I believe it was in the 
morning around 11:30. 
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Q. You had left New York on what train, do you recall? 
A. I don’t remember; could I say here that it has been so 
long that I feel a little uncertain about many of the details. 

Q. At the time of the accident which you have referred 
to, will you tell us first whether you were riding in a coach 
or a Pullman car? A. In a Pullman. 

Q. And do you recall the location of the seat in the car 
where you were sitting? A. I was sitting at the back of 
the coach, about the third seat on the right-hand side as the 
train was going. Is that the way to identify it ? 

Q. In other w T ords, you were sitting on the third seat 
from the rear of the coach and on the right-hand side 
as you faced the front of the car? A. That is 

14 right. 

Q. Was there anyone occupying the seat with you 
at the time of the accident ? A. I believe so. 

Q. Did you know that passenger? A. No. 

Q. Did you ever learn who he or she was? A. No. 

Q. Was it a lady or a man? A. I don’t recall. 

Q. Do you know whether that person gave his or her 
name to anyone? A. That I don’t know. 

Q. Referring to the accident itself, what was the nature 
of the accident? A. The nature of the accident was a metal 
suitcase which fell from a baggage rack and struck a man’s 
hand which was lying on the rest of the seat. 

Q. The man whose arm was struck was occupying what 
seat in relation to the seat where you were sitting? A. The 
first seat, because there was a man between me and him, so 
I was in three and the man was in two, and he was in one. 

Q. So that there was one seat between the seat in which 
you were sitting and the seat in which the injured man was 
sitting? A. Yes. 

Q. Do you recall if that seat was occupied by anyone? 
A. Yes, it was; all seats were occupied and people were 
standing besides. 

15 Q. Did you learn the names of the people in that 
particular seat. A. No. 
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Q. Do you remember who they were? A. No. 

Q. Or what they looked like? A. No. I was busy at 
the time with first aid and I didn't know anyone. 

Q. At the time of the actual happening of the accident 
what were you doing, were you reading or looking out of 
the window? A. I read during the entire trip practically, 
and at the time of the accident I "was reading. 

Q. What first attracted your attention to the accident? 
A. The crash of the suitcase striking something. I was 
reading and I didn’t know what it hit. 

Q. Then you looked in the direction of the noise, is that 
correct? A. Yes. 

Mr. Sheehan: Up to this time I have not objected to any 
leading, but I think from here on you ought to be careful 
in your questions so as to let the witness disclose what she 
knows. 

Q. Will you describe just very briefly the appearance of 
the person who was struck by the bag? 

Mr. Sheehan: I am willing to stipulate that the person 
struck by the bag was a man by the name of Stanley Rochin- 
ski, and I presume that is sufficient to identify him. 
16 Mr. Bogley: That satisfies me. 

Q. When you looked in the direction of the noise, 
what did vou see? 

Mr. Sheehan: I object to the form of the question. It 

presupposes that she looked, and I think she should tell 

what happened that she was able to perceive by the use of 

her sensorv faculties. 

•> 

Mr. Boglev: The witness has alreadv testified that she 
was attracted by the noise and looked in the direction of 
the noise. 

Mr. Sheehan: I want the question to go in over objection. 
I don’t think she has testified that she looked. She has 
told what happened. 

Q. Mrs. DeRocco, what did you do when you heard the 
crash. A. I stopped reading and turned around and ob¬ 
served a man bending over in pain, and a suitcase lying 
in the aisle. 
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Q. Now, the man bending over in pain was the man who 
you recall was seated two seats behind you? A. Yes. 

Q. Do you recall whether he was seated next to the 
window or next to the aisle? A. He was on the aisle. 

Q. Then what did you do, Mrs. DeRocco? A. I got up 
and looked at his hand and saw that it was badly 

17 bruised and damaged, it was beginning to swell, and 
having had a course in first aid with the Red Cross 

I knew that it needed ice to retard the pain, and someone 
asked someone to get it. It was procured and we,—I wrap¬ 
ped the ice in a towel and bound it to his hand. 

Q. Who else assisted in this? A. I really can’t say; I 
really think that a porter brought ice from the dining car 
or he may have taken it from the drinking fountain, but 
I know someone got ice. Someone called eventually some 
doctor, but they ran all over the train getting him, and it 
was some time before he arrived. 

Q. Had you had conversation with Mr. Rochinski prior 
to the accident? A. Yes. 

Q. Following the accident did you give your name to 
anyone? A. Yes, I did; I gave it to the man himself. 

Q. And to anyone else? A. I don’t recall. I just remem¬ 
ber that a little note book or a little piece of paper was 
given him to get his name—I don’t think he did it. I think 
some man was trying to get names for him. He was in 
such pain he nearly fainted and was very painfully injured. 

Q. Did you give your name to any railroad attendant as 
you recall? A. I just remember giving my name to 

18 some man for the injured man. 

Q. Can you remember where en route between New 
York and Washington the train was when the accident oc¬ 
curred? A. The two colored people who owned the metal 
case got on to the train at Baltimore, and I am under the 
impression that the train was in motion, and therefore we 
had left the station. 

Q. Would you know or would you recall how long the 
train had been in motion or how soon or how long there¬ 
after it had left Baltimore when the accident occurred? 
A. No. 
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Q. Could you estimate it? A. No. 

Q. Now, the colored couple to which you have just re¬ 
ferred, was that a man and woman or two men ? A. A man 
and a woman. 

Q. What seat did they occupy? A. They occupied the 
seat opposite, the seat between the man who was injured 
and myself, diagonally across like this, so that would be 
seat No. 2 on the left-hand side of the train. 

Q. Seat No. 2 from the rear? A. Yes, or at least from 
—I think there was somebody behind the man who was in¬ 
jured, I don’t know. 

Q. May I ask you this: By that do you mean that the 
colored couple were seated on the other side of the 
19 aisle from the seats in which you and Mr. Rochinski 
were sitting? A. Yes. 

Q. Do I understand by what you have said that they were 
seated one seat ahead of the seat that Mr. Rochinski was 
sitting in? A. Yes, and one seat back of me. It was like 
this, a sort of triangle, as I recall it. 

Q. Do you recall who brought the suitcase in to the car ? 

Mr. Sheehan: I object to the form of this question. You 

sav this suitcase in the car. There were obviouslv anv 

» » • 

number of suitcases in the car. 

Mr. Bogley: There was not so far; we are referring to 
one suitcase, a metal suitcase which fell on the passenger. 
I am asking her now only about that suitcase. If there was 
more than one suitcase involved she may refer to it if she 
wishes. 

Mr. Sheehan: I think you can frame your question 
better. 

Q. Mrs. DeRocco, you have referred to a suitcase falling 
on the passenger, is that not correct? A. Yes. 

Q. Do you know who brought that suitcase into the car? 
A. The metal suitcase was the belonging of the two colored 
people, a man and a woman, and as I recall, I think the 
Red Cap brought it in for them. 

Q. Did they have any other suitcases with them? 
A. There were two suitcases on the baggage rack; I 


20 
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don’t remember whether both of them belonged to the 
colored people, but I rather think so because I remember 
when they got on my attention was called to the commotion 
of placing this very suitcase on top of another suitcase; 
and I observed them do it and found that it was placed 
properly on the baggage rack. I always watch that, because 
I have seen so many suitcases teetering up there, and I 
thought to myself that it was as well placed as possible, 
pushed right back into the rack, but it did hang over, as 
all suitcases do. 

Q. Was the metal suitcase to which you referred placed— 

Mr. Sheehan: I object to the form of the question; she 
has already mentioned the Red Cap had brought in the bag¬ 
gage. 

Mr. Bogley: I wish you would first let me finish my ques¬ 
tion before you object. I am thinking of an entirely dif¬ 
ferent question than the one you have in mind, sir. 

Mr. Sheehan: Go ahead and complete it. I ask the wit¬ 
ness not to answer until I have had an opportunity to 
object. 

21 Mr. Bogley: The witness has not been precipitous 
in her answers and you will have ample time to make 
your objection. 

Mr. Sheehan: I want to be sure I have. 

Q. Mrs. DeRocco, was the suitcase to which you have 
referred, the metal suitcase which fell on the passenger, 
placed flat on the rack or on top of another suitcase which 
was in the rack, if you recall? A. It was placed on top 
of another suitcase, flat. 

Q. Do you know who placed the bottom suitcase in the 
rack? A. I don’t recall, I am sorry. 

Q. Do you know or recall who placed the top suitcase, 
the one which fell, in the rack? A. I believe the Red Cap 
placed it there. 

Q. Why do you say that? A. Why do I say that? 

Q. Yes. A. I just remember seeing Negro hands placing 
it up there, and as far as my memory is it was a Red Cap. 
I could be very easily mistaken. I just know that I heard 
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the person who was putting it, myself, grunting under it, 
because it was so terribly heavy. 

Q. Could it have been the Negro passenger? A. I be¬ 
lieve it was a Red. Could I say something off the record, 
is that legal? 

Mr. Sheehan: No, I think you better continue 

22 with the examination. 

The Witness: To the best of my recollection it 
was a Red Cap. 

Q. That is all we are asking for. But you are not sure 
about it, is that correct? A. I am positive that Negro hands 
put it up. 

Q. Are you also positive as to whether or not the train 
was in motion when the bag fell ? A. I believe that the train 
was in motion. I \cas reading, and the suitcase had been 
placed there and all was settled, and the fact that the suit¬ 
case fell, instead of falling directly down, it fell back, I 
believe that the motion of the train must have forced the 
suitcase to travel back, since the train was going forward. 

Q. Mrs. DeRocco, you were interviewed by a Claim Agent 
of the Pennsylvania Railroad Company, were you not? A. 
Yes. 

Q. Did you give a statement to him concerning the acci¬ 
dent? A. I don’t know whether you would call it a state¬ 
ment or not; we discussed it, he asked me questions. 

Q. Did he write down anything while he talked with you ? 
A. T believe he did. 

Q. Did he present to you a statement to sign? 

23 A. Yes, that is right, a piece of paper with something 
written on it. I read it and refused to sign it, 

yes, sir. 

Q. Why did you refuse to sign it? A. Because I didn’t 
want to sign anything. 

Q. Did the statement which he wrote down and handed 
to you and which you said you read, correctly state what 
you had told him ? A. I believe so. 

Q. When was that statement given, if you recall? A. I 
don’t know. 
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Q. How long ago in months or years would you guess 
or estimate? A. That I could not answer; I have been 
frightfully busy. 

Q. Have you recently been supplied with a copy of that 
statement? A. Yes. 

Q. And from whom did you receive it? A. I don’t know, 
it just arrived in the mail. 

Q. Did you read it? A. Yes. 

Q. When did you read it, Mrs. DeRocco? A. I read it 
this morning. 

Q. Did you tell the Claim Agent when he interviewed 
you that a porter placed one bag in the rack and then left 
and that you saw a colored male passenger who was with 
a colored lady, place the heavy case and to you it 
24 looked like it was adequately placed; does that cor¬ 
rectly state what you told the Claim Agent, if you 
recall. A. I don’t recall. Isn’t that just what I said? 

Q. I am asking you to say if that is what you said. In 
that statement, if that is what you did tell him, what were 
vou referring to when vou referred to the heavv case? 
A. That was the metal case which was on top. 

Q. And is that the one that fell or the one that remained? 
A. The metal case was on top and it fell; it fell off of the 
other one. 

Mr. Boglev: I think that is all. 

Cross-Examination 
By Mr. Sheehan: 

Q. You didn’t write out anything yourself for the Penn¬ 
sylvania Railroad Claim Agent as to how the accident hap¬ 
pened, did you? A. No, this man interrogated me. 

Q. He wrote it down himself? A. Yes. 

Q. And after he had written the statement you refused to 
sign it? A. Yes. 

Q. And was everything in the statement absolutely cor¬ 
rect according to your recollection, or were there some 
things in it which were not correct? A. I didn’t sign the 
statement because I didn’t want— 
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25 Q. Will you answer the question, please. Do you 
recall now whether everything in there was correct 
or whether there were some things in there which were not 
correct which led you to hesitate about signing it? 

Mr. Bogley: I object to the form of that question. 

Mr. Sheehan: This is cross-examination. You can put 
in an objection and I will ask the witness to answer. 

Mr. Bogley: I will state my objection. The witness can¬ 
not give an intelligent answer to that question, which con¬ 
tains two parts, one being whether everything in the state¬ 
ment accurately recorded what she said, and the other being 
whether she refused to sign it because it was inaccurate. 

Q. Mrs. DeRocco, to the best of your knowledge there 
was a Red Cap porter at the scene of the accident just prior 
to the time it happened, is that correct? A. Yes, to the 
host of my knowledge. 

Q. And vou have testified here todav that to the best of 
voiir knowledge that heavv suitcase which struck the in- 
jured passenger was placed by the Red Cap? A. Yes, I 
suppose— 

Q. That is vour best recollection? 

2(5 Mr. Bogley: Didn’t you say “I suppose or”? 

(The previous answer was read as above recorded.) 

Q. Has the reporter accurately recorded your answer, 
Mrs. DeRocco? Do you wish to have the reporter again 
read the question and the answer? A. No; it seemed ade¬ 
quate to me. 

Q. Now, Mrs. DeRocco, for the record you have testified 
here today that to the best of your recollection it was a 
Rod Cap who placed the piece of baggage which later fell 
and injured the passenger. A. Well, I said that to the best 
of my knowledge it was the Red Cap, I believe, but I am 
positive that black hands put it there. That is what I said. 

Q. May I ask if you recall how this colored couple were 
dressed; how was the man dressed? A. He was very slim 
and tall. 

Q. What kind of overcoat did he wear? A. I don’t re¬ 
member, T just remember it was just all brownish, nothing 
outstanding in his costume. 
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Q. Now, have you talked with me about this case at any 
time before? A. No, I have never seen you. 

Q. Never seen me before in your life? A. No. 

Q. Was anyone sitting in the seat wdth the injured 

27 man at the time of the accident? A. Yes, I believe 
so. I think there was a sailor in there with him, I 

think the sailor sat next to him. 

Q. How was he dressed? A. In sailor outfit. 

Q. In whites or blues? A. Blue, but I am not certain 
whether he sat with him, but I remember there was a sailor 
that was very helpful in the first aid, seemed very sym¬ 
pathetic. 

Q. Your attention was first attracted to the accident by 
the notise of the falling suitcase? A. Yes. 

Q. And at the time you were reading and not paying any 
attention? A. That is correct. 

Q. And according to your best recollection the train was 
moving at the time of the accident? A. Yes. 

Q. Did it then stop? A. No, because I remember while 
we were administering first aid that the train was going. 

Q. The doctor was a Naval doctor, wasn’t he? A. I don’t 
remember. He might have been an Army man; I know 
he had a uniform on, that is all I know. 

Q. He wore the uniform of one of the branches of the 
armed services? A. That is right. 

Q. And when he took over you just—A. I sat down. 

Mr. Sheehan: That is all. 

28 Redirect Examination 

By Mr. Bogley: 

Q. May I ask you if you can estimate in either seconds, 
minutes or otherwise the amount of time that elapsed after 
the colored couple had taken their seat and the happening 
of the accident? A. I can’t now, because I don’t remember, 
but I remember at the time I talked to the man I estimated 
an approximate time. 

Q. But you don’t remember now at all? A. No. 
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Q. Could it have been a matter of as much as half an 
hour’ A. It might have been. 

Q. Could it have been as short a time as a minute or less ? 
A. It is so hard to answer that question, because I was 
deep in study, but I do know that the colored people had 
placed the baggage and everything was quiet, and I was 
studying when it happened. It could have been thirty 
minutes or it could have been five, I don’t know; I was 
deeply engaged in what I was thinking about. 

Re-Cross Examination 

By Mr. Sheehan: 

Q. You do distinctly recall that a Red Cap came in and 
placed this baggage when this couple came in and seated 
themselves, is that correct? A. Well, I can’t use the word 
“distinctly.” 

Q. Is it your best recollection of the incident that a Red 
Cap placed the piece of baggage which later fell on 
l’ 9 and injured the passenger? A. I believe that a Red 
cap did place the baggage there, because I remember 
seeing those dark hands put it, and that little man that 
had the baggage, I don’t think he could have put it up. 
Tie was so thin, the small Negro. 

Q. Mrs. DeRocco, I meant to ask you about the seating 
arrangement. Mr. Rochinski, the injured passenger, was 
in the rear seat on the right side as you face the front of 
the train? A. In the rear seat? 

Q. Yes. A. I just know his position in relation to mine. 

Q. He was two seats behind you? A. Yes, I think there 
was another seat behind him and I think maybe a sailor sat 
behind him. 

Q. Do you recall -who was seated in the seat on the op¬ 
posite side of the aisle from you? A. From me? 

Q. Yes. A. No. 

V 

Q. Do you know who occupied the seat behind the colored 
couple? A. No. 

Q. The man behind the couple who had this baggage, you 
don’t recall that? A. No. 
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Q. Did you ever read over the statement which had been 
prepared by the Railroad Claim Agent and which you re¬ 
fused to sign? A. Did I read it? 

30 Q. Did you read it over? A. Yes. 

Q. And thereupon you refused to sign it ? A. Yes. 

Q. How many times have you talked with anyone repre¬ 
senting the Railroad Company concerning this matter other 
than Mr. Bogley this morning? A. A man whose name 
I don’t know came— 

Q. T don’t care, about how many times? 

Mr. Boglev: Let her finish her answer. 

Mr. Sheehan: It is not responsive to the question. 

A. I think about twice. 

Redirect Examination 
By Mr. Bogley: 

Q. Mrs. DeRocco, I believe two or three times a matter 
lias been discussed in question and answer about your not 
signing the statement which was handed to you by the rep¬ 
resentative of the Railroad Company, and I don’t recall 
that you ever specifically stated why you refused to sign it, 
if I am correct. Now, will you please tell us why you re¬ 
fused to sign that statement? A. I didn’t want to sign it 
because I didn’t want to get involved in it. 

Q. I will ask you whether I discussed the case with you 
this morning prior to taking this deposition, or at any time 
before taking the deposition? A. No, I have never 

31 seen you before, nor have I discussed it with you. 

Q. And you have not discussed the facts of the case 
with me before we started taking the deposition? A. No. 

Q. Now, other than the one occasion when the gentleman 
from the Railroad Company called on you and you gave 
him the statement to which you have referred, has anyone 
else from the Railroad Company discussed the facts of the 
case with you? A. No. 

Q. The other occasion or occasions of seeing a repre¬ 
sentative of the Railroad Company were in connection with 
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your giving this deposition, were they not? A. That is 
correct. 

Q. And on none of those occasions were the facts of the 
case discussed with you, is that correct? A. That is correct. 

• •••••••** 

Charge to the Jury by the Court. 

219 The Court. Ladies and gentlemen of the jury: The 
law that it is necessary to call your attention to in 

this case is as follows: 

The burden is upon the plaintiff to prove by a preponder¬ 
ance of the evidence that the defendant was negligent and 
that such negligence was a proximate cause of injury to 
the plaintiff. If plaintiff fulfilles this burden, he is en¬ 
titled-to recover from the defendant. If plaintiff fails in 
carrying this burden, the defendant is entitled to your 
verdict. 

The burden of proof is established by a preponderance of 
tlie evidence, which is determined not alone by the greater 
number of witnesses testifying to a particular state of facts. 
It means that the testimony on behalf of the party carrying 
11le burden must have greater weight in your estimation; 
have a more convincing effect than that opposed to it. [Both 
paragraphs, Plaintiff’s Instruction No. 1] 

If your finding is for the plaintiff, in estimating the dam¬ 
ages for persona] injuries you may consider such special 
expenses as were incurred by plaintiff by reason of the 
injuries; the value of time lost by him for his usual occupa¬ 
tion by reason thereof; fair compensation for mental and 
physical suffering; the probable future effect of the injuries 
on his health; and any dimunition of his power to labor 
■ and pursue the course of life he might otherwise 

220 have done. [Plaintiff's Instruction No. 2] 

If you find that the plaintiff was a passenger for 
hire on the train of the defendant, and that the defendant 
was a common carrier, you are instructed as a matter of 
law that the defendant, the Pennsylvania Railroad Com¬ 
pany, was required by law to use the highest degree of care 
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for the safe carriage of plaintiff as a passenger. This 
highest degree of care which the law places on the common 
carrier does not make the common carrier an insurer of 
the passenger’s safety, but it does require the common car¬ 
rier to exercise all the care and skill and foresight within 
reason for the safe carriage of its passengers. [Plaintiff’s 
Instruction No. 3] 

In considering this case, you are not to be influenced by 
sympathy for the plaintiff because he was injured or by 
any prejudice against the defendant because it is a corpora¬ 
tion, but you must decide the questions submitted to you 
entirely upon the evidence, under the instructions given 
you by the Court. In other words, you must consider the 
case as though one individual were suing another individual, 
or one corporation suing another corporation. [Defendant’s 
Prayer No. 1] 

If the jury finds that the suitcase which struck the plain¬ 
tiff fell from the hands of a fellow-passenger, your verdict 
must be for the defendant. [Defendant’s Prayer No. 2] 

If the jury believes that the suitcase which struck the 
plaintiff did not fall from the hands of a red cap 
221 porter or other railroad employee, as alleged by 
plaintiff, your verdict must be for the defendant. 
[Defendant’s Prayer No. 3] 

The burden of proof is upon the plaintiff to establish by 
fair preponderance of the evidence that his injury was 
caused by the negligence of the defendant or one of its em¬ 
ployees. [Defendant’s Prayer No. 4] 

If the jury finds that the evidence is so equally balanced 
as to render it impossible for them to decide whether the 
plainff’s injuries were caused by the negligence of a rail¬ 
road employee on the one hand or by the negligence of a 
fellow’-passenger on the other hand, your verdict must be 
for the defendant. [Defendant’s Prayer No. 5] 

The jury is instructed that there is no inference of negli¬ 
gence on the part of defendant from the mere happening 
of the accident, but the burden of proof is upon the plaintiff 
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to establish such negligence by a preponderance of the 
evidences [Defendant’s Prayer No. 6] 

You niay take the case. 

• • • • • • • • • * • 

235 Verdict and Judgment 

This cause having come on for hearing on the 17th day of 
October, 1945, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: 

Henry ?C. McNeely Henry J. Hobbs 

Richard S. McCurdy Dorothy B. Ford 

Herman L. Neugass Virginia L. Fanley 

Theodore Otte Leonard C. Gass 

Clarence E. Chamberlain Joseph J. Zupink 
Hiram S. Thomas John L. Long 

who, after having been duly sworn to well and truly try the 
issues; between Stanley R. Rochinski, plaintiff and The 
Pennsylvania Railroad Co., defendant, and after this cause 
is heard and given to the jury in charge, they upon their 
oath say this 19th day of October, 1945, that they find the 
issue? aforesaid in favor of the plaintiff and that the money 
payable to him by the defendant by reason of the premises 
is thei sum of Five Thousand Dollars. 

Wherefore, it is adjudged that said plaintiff recover of 
the skid defendant the sum of $5,000. together with costs. 

; Charles E. Stewart, Clerk, 

j By James M. Parsons, 

! Assistant Clerk. 

By direction of 

Justice T. Alan Goldsborough. 
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®mtetr States Coart of Uppealtf 

District of Columbia 

No. 9211 

The Pennsylvania Railroad Company, 

Appellant, 

vs. 

Stanley R. Roschinski, 

Appllee . 

Appeal from the District Court of the United States 
for the District of Columbia 


APPELLEE’S APPENDIX 


EXCERPTS FROM TESTIMONY OF 
PETER JAMES ECKEL 

Peter James Eckel a witness called on behalf of the defendant 
having been first duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. BOGLEY: 

Q. Please state your full name. A. Peter James Eckel. 
Q. By whom are you employed? A. The Pennsylvania 
Railroad. 


***** 

Q. In what capacity were you serving the railroad in De¬ 
cember 1943? A. Passenger brakeman. 
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144 Q-» On what run? A. On New York to Washington. 

Q.i Who w'as your conductor on the occasion of the run 
betwieen New York and Washington on December 22, 1943? 
* * '? A. I don’t recall the man from New York to Phila¬ 
delphia but Mr. Downs was conductor from Philadelphia to 
Washington. 

Q. Did you have occasion to see or learn of an accident to 
a pajssenger on that particular run? A. Yes, sir, I did. 

Q: When did you learn of the accident? A. As the 
train was about to leave Baltimore station. 

Qi Where were you stationed just before the train left 
Baltimore? A. I was between the eighth and ninth cars 
of the train * * * on the station platform. 

Qi. Where did you go when you boarded the train. A. 
Well, I stayed on the platform and shut the doors. 

145 Q". Then what did you do? A. I waited until the train 
left! the station platform. 

Q. Then which w*ay did you proceed? A. I proceeded 
forward. 

Q. Did you learn of the accident at that time or at some 
later time? A. Prior to that time. 

Q. How did you learn of it? A. Well, as I was walking 
up the steps of the car, a lady passenger was standing on the 
head—standing on the platform where I was boarding, and 
sh^ stated that a gentleman had been injured in that coach. 

i * * * * * 

Q. What did you see when you got into the coach, Mr. 

Eckel? A. Well, I saw a gentleman holding his w'rist. * * * 

146 A.‘ He was sitting in the second seat from the rear, on the 
right hand side, or engineman’s side. * * * A. Yes, sir, I 
got a napkin and filled it with, ice, cracked it up, and put it 
on the gentleman’s wrist. 

Q. Then what did you do? A. Well, I went ahead with 
my regular duties of lifting transportation, working up for¬ 
ward, until I met my conductor, Mr. Dow’nes. * * * A. Mr. 
D6wnes w'as the only one I reported the accident to when I 
mht him. * * * A. I went in the company of the train con-1 
diictor to see the injured passenger. I 
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No. 9211 


Thk Pennsylvania Railroad Company, 

Appellant , 
vs. 

Stanley R. Roschinski, 
Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF OF APPELLEE 


PRELIMINARY STATEMENT BY APPELLEE 

It was the understanding of appellee that the testimony of 
Peter James Eckel, witness for the defendant, would be in¬ 
cluded in the Joint Appendix, and since thijj^as not done, the 
pertinent testimony of this witness is Jpeesar as HHJfffiiiw I ft<3 
appendix 4m*kemA»nimt. 
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Also, appellee feels constrained to submit a counter-state¬ 
ment of the case to clarify appellant’s statement, which appel¬ 
lee feels =does not accurately and fully set forth without 
omission ^11 important facts. 


i 


dOUNTER-STATEMENT OF THE CASE 

i 

Appellant’s statement of the nature of the case, and the 
proceedings below concerning the testimony of Plaintiff and 
Joseph Cyrus Solomon insofar as these two witnesses decribe 
the manner of the happening of the accident, namely, that a 
Red Cap;porter dropped a piece of baggage on plaintiff, (Ap¬ 
pellant’s j Brief pages 2-4) is substantially correct. Nowhere 
in its brief has appellant given the additional factual infor¬ 
mation t)iat Dorothy Lucelli testified that there were “not too 
many” passengers standing in the aisle (App 51) at the time 
of the accident, and that immediately after the accident the 
Red Ca$ porter went out toward the front of the car just 
about as fast as he could go without knocking anyone down. 
Marcio t)e Rocco testifying for appellant stated (App 81) that 
all seats were occupied and people were standing and that 
the RediCap porter (App 85, 86, 88, 88) was the party handl¬ 
ing the suitcase that caused the injury to the passenger, Roch- 
inski. Id the Answer to Complaint (App 3) defendant contend¬ 
ed “plaintiff was struck by a piece of baggage falling from the 
baggag^ rack”. Consistent with this contention, it introduced 
in evidence the deposition of its witness Ben Simpson (App 
77-80) jto the effect that a suit case placed in a baggage rack 
by colored passengers fell from the rack of the train (App 
78) about ten minutes after the train had left the Baltimore 
station; (R. 79) for Washington. 


In tlie Pretrial Proceedings, defendant contended that the 
baggage which caused the injury to plaintiff was being hand¬ 
led by'another passenger. This it attempted to establish by 
the testimony of Dorothy Lucelli (App 62-73) and the depo- 
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sition of Marcia De Rocco (whose professional name is Marcia 
Clapp) (App 80-92). However, Dorothy Lucelli’s testimony 
about the speedy exit of the Red Cap porter immediately after 
the accident (App 51) and the testimony of Marcia De Rocco 
(App 85, 86, 88 and 88) as to the Red Cap porter handling 
the baggage that caused the passenger, Rochinski’s, injury 
tended to corroborate plaintiff’s claim. 

The factual circumstances regarding the exclusion of Con¬ 
ductor’s Original Accident Report, and the proferred testi¬ 
mony of Conductor Downes and Claim Agent Stever will be 
treated in the argument and shown to have been properly ex¬ 
cluded. 


SUMMARY OF ARGUMENT 


The Conductor’s Original Accident Report was properly 
excluded because it is not admissible within the Act of June 
20, 1936, Chap. 640, Sec. 1, 49 Stat. 1561, 28 U.S.C.A. Sec. 
695 as contended by appellant. Furthermore it is based on 
hearsay and contains self-serving declarations, and nothing 
therein concerning the happening of the accident complained 
of is within the personal knowledge of the Conductor who 
prepared it. 

The proferred testimony of the Conductor Downes to the 
effect that “a passenger” admitted dropping the suit case 
which injured the plaintiff, was properly excluded because 
no such passenger has ever been identified or produced by 
the defendant. Under the testimony in the case the jury 
could only use the excluded testimony to speculate or guess 
concerning the identity of the party designated as “a passen¬ 
ger”. Since no such passenger has ever been identified by the 
defendant, it follows that the defendant can not show that 
hearsay evidence may be received concerning an alleged ad¬ 
mission against interest by a witness dead, insane, or unavail¬ 
able. 
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The proferred testimony of Claim Agent Stever to the effect 
that he tried to locate certain witnesses was properly excluded. 
If the Pennsylvania Railroad Company, through him, could 
locate ajny witnesses whose testimony was material and rele¬ 
vant, such witnesses should have been produced at the trial. 
If unsuccessful in locating them, no narrative of the lack of 

success -was properly admissible. 

« 

The conduct of the trial justice was in no manner preju¬ 
dicial to the defendant. Neither the portions of the testimony 
cited ini appellant’s brief (pp. 27-30) nor any other part of the 
record, jare prejudicial to the defendant. The •jury"' rendered 
a just yerdict on which judgment was entered. The sole in- 
stuctioris to the jury were those tendered without objection 
by both’ plaintiff and defendant, and this judgement should be 

affirmed. 

» 

) 

ARGUMENT 

? 

♦ 

i 

1. The Court Properly Refused to Admit in Evidence 
“The Pennsylvania Railroad Report of Railway Accidents” 
Form Report of Accident Prepared by Its Conductor. 

f 

An examination of the cases cited by appelant on pages 25 
and 26,of his brief show that none give support to its conten¬ 
tion that this report is admissible. With reference to the case 
“nearly in point” in this court, McWilliams v. Lewis, 75 App. 
D. C. 153, 154; 125 F. 2d 200, 201—decided Dec. 29, 1941 
by this court, appellant omits from its quotation important 
material showing that the information acquired by Officer 
Richardson was acquired by his personal observation and 
measurement of physical marks indicating skid marks, and 
by noting marks found on the pavement, and to emphasize 

this the court said: 

\ 

'•‘He made out the reports, in his own handwriting, the 
same night. They located the point of impact, and also 
showed that, in approaching it, appellant’s car left skid- 

« 

T 


» 
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marks, some 15 feet long but appellee’s car left none. 
Richardson was a witness at the trial. He testified that 
he located the point of impact by marks which he found 
on the pavement, and that he saw skid-marks extending 
15 feet south from that point. We find no basis for appel¬ 
lant’s contention that Richardson did not personally 
measure the marks. Officer Goode testified that he saw 
officer Kuhns measure them, but no one testified that 
Richardson did not measure them ” 

Thus it is obvious that Richardson’s testimony and official 
report gave information within the personal knowledge ac¬ 
quired by personal observation of physical facts. Even so, 
the majority of the court expressed no opinion as to the re¬ 
port’s admissibility under 49 Stat. 1561, 28 U.S.C.A. Sec. 695. 

However, this Act of June 20, 1936, 49 Stat. 1561, 28 U.S. 
C.A. Sec. 695, under which appellant contends The Pennsyl¬ 
vania Railroad Report of Railway Accident (App. 75) made 
on this form by its Conductor Downes was admissible in evi¬ 
dence, was interpreted by the Supreme Court of the United 
States, on February 1, 1943, in the case of Palmer v. Hoff¬ 
man, 63 S. Ct. 477, 318 U. S. 109, 87 L. Ed. 645, 144 A.L.R. 
719, rehearing denied 63 S. Ct. 757 318 U. S. 800, 87 L. Ed. 
1163. (This affirmed the decision in the same case below, 
reported in 129 F (2d) 976.) This case grew out of a grade 
crossing accident. The following is quoted from the Supreme 
Court’s report of the case. 

“1. The accident occurred on the night of December 
25, 1940. On December 27, 1940, the engineer of the 
train, who died before the trial, made a statement at a 
freight office of petitioners where he was interviewed by 
an assistant superintendent of the road and by a repre¬ 
sentative of the Massachusetts Public Utilities Commis¬ 
sion. ***This statement was offered in evidence by peti¬ 
tioners under the Act of June 20, 1936, 49 Stat, 1561, c. 
640, 28 USCA Sec. 695. They offered to prove (in the 
language of the Act) that the statement was signed in 
the regular course of busines, it being the regular course 
of such business to make such a statement. Respondent’s 
objection to its introduction was sustained. 


i 

i 

\ 

i 
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We agree with the majority view below that it was 
properly excluded. We may assume that if the statement 
wa? made “in the regular course of business” it would 
satisfy the other provisions of the Act. But we do not 
think that it was made “in the regular course” of bus¬ 
iness within the meaning of the Act. The business of 
the petitioners is the railroad business. That business 
like other enterprises entails the keeping of numerous 
bo6ks and records essential to its conduct or useful in its 
efficient operation.” 

Pointing out that the engineer’s statement, held inadmis¬ 
sible, "tfas in quite a different category than records essential 
to the conduct of the useful and efficient operation of the rail¬ 
road business, the court said: 

» 

“It is not a record made for the systematic conduct of 
the business as a business. An accident report may affect 
that business in the sense that it affords information on 
which the management may act. It is not, however, typi¬ 
cal of entries made routine to record events or occurren¬ 
ces, to reflect transactions with others, or to provide 
internal controls. The conduct of a business commonly 
eiitails the payment of tort claims incurred by the negli¬ 
gence of its employees. But the fact that a company 
makes a business out of recording its employees’ versions 
of their accidents does not put those statements in the 
class of records made “in the regular course” of the bus¬ 
iness within the meaning of the Act. If it did, then any 
Idw office in the land could follow the same course, since 
business as defined in the Act includes the professions. 
\ye would then have a real perversion of a rule designed 
to facilitate admission of records which experience has 
shown to be quite trustworthy. Any business by install¬ 
ing a regular system for recording and preserving its 
version of accidents for which it was potentially liable 
could qualify those reports under the Act. The result 
would be that the Act would cover any system of record¬ 
ing events or occurrences provided it was “regular” and 
though it had little or nothing to do with the management 
<j>r operation of the business as such. Preparation of cases 
for trial by virtue of being a “business” or incidental 
thereto would obtain the benefits of this liberalized ver¬ 
sion of the early shop book rule. The probability of trust- 

« 
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worthiness of records because they were routine reflec¬ 
tions of the day to day operation of a business would he 
forgotten as the basis of the rule. * * * Such a major 
change which opens wide the door to avoidance of cross- 
examination should not be left to implication. Nor is it 
any answer to say that Congress has provided in the Act 
that the various circumstances of the making of the 
record should affect its weight not its admissibility. That 
provision comes into play only in case the other require¬ 
ments of the Act are met. 

“In short, it is manifest that in this case those reports 
are not for the systematic conduct of the enterprise as a 
railroad business. * * * Their primary utility is in liti¬ 
gating, not in railroading.” 

Continuing, the court’s opinion calls attention to the fact 
that certain federal statutes require common carriers by rail 
to make under oath monthly reports of railroad accidents, but 
prohibits any report required to be made, nor any report of 
the investigation of such accidents reported “nor any part 
thereof, shall be admitted as evidence or used for any purpose 
in any suit or action for damages growing out of any matter 
mentioned in said report or investigation.” * * * 

“That legislation reveals an explicit congressional pol¬ 
icy to rule out reports of accidents which certainly have 
as great a claim to objectivity as the statement sought 
to be admitted in the present case. We can hardly sup¬ 
pose that Congress modified or qualified by implication 
these long standing statutes when it permitted records 
made “in the regular course” of business to be introduced. 
Nor can we assume that Congress having expressly pro¬ 
hibited the use of the company’s reports on its accidents 
impliedly altered that policy when it came to reports by 
its employees of their superiors. The inference is wholly 
the other way.” 

It is submitted that the proferred Pennsylvania Railroad 
Company Report of Railway Accident (App. 75) is clearly 
inadmissible. 
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2. The- Court Correctly Refused to Permit Defendant’s 
Claim Agent, N. F. Stever, To Testify Concerning the 
Search for Witnesses, J. C. Young and Mabel Young, and 
J. C. Solomon and Mabel Solomon. 


This codld only be a narrative of what official duties he was 
performing for the defendant, and could throw no light on the 
issue as to whether a Red Cap Porter or a fellow-passenger 
dropped the suitcase causing injury to the plaintiff. It is not 
contended that he talked to any of these witnesses. The prof¬ 
fer of his- testimony (App. 45, App. 41) carried the informa¬ 
tion thatihe sought unsuccessfully to locate J. C. Young and 
Mabel Young in Baltimore, including the address 524 West 
Preston Street, and later, after J. C. Solomon had given a 
deposition in this case; that he went to 524 West Preston 
Street and ascertained that J. C. Solomon lived at that address 
at the time of the accident. The plaintiff testified (App. 12) 
that a woman gave him names and he put them in his pocket, 
and the record shows (App. 18) that one of these names was 
“Solon, 524 Preston, West, Baltimore.” With this information 
the plaintiff (R. 21) had no difficulty in ascertaining that 
J. C. Solomon, a witness, had moved from 524 West Preston 
St. Baltimore, to an address on Asquith Street, where he was 
located. The witness J. C. Solomon (App. 25, and App. 33) 
testified that he lived at 524 West Preston St. at the time of 
the accident. 

Certainly the proferred narrative of Defendant Claim 
Agent Stever’s efforts to locate a witness, or witnesses, was 
neither Relevant nor material. 


3. The Court Correctly Refused to Admit in Evidence 
Testimoiny of LeRoy T. Downes, Conductor, to the Effect 
that a Passenger Admitted Dropping the Suitcase Which 
Injured’ Plaintiff. 

This testimony was obviously to be based on information 
contained in the conductor’s Pennsylvania Railroad Railway 
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Accident Report. The exclusion of such testimony is certainly 
in conformity with the policy of Conor ess. ^utlined in the Act 
of May 6, 1910, 36 Stat. 350, c. 208? USCA Sec. 4f; fiFCA 
title 45, Sec. 4$ which states 

“Neither the report required by Sec. 38 of this title nor 
any report of the investigation provided for in Sec. 40 
of this title nor any part thereof shall be admitted as evi¬ 
dence or used for any purpose in any suit or action for 
damages growing out of any matter mentioned in said 
report or investigation” 

and which is quoted by the Supreme Court of the United 
States, in Palmer v. Hoffman, supra. 

Furthermore, the prof erred testimony of the conductor that 
“a passenger” admitted dropping a suitcase which caused in¬ 
jury to plaintiff, is believed to be a self-serving declaration of 
an agent in behalf of his principal. 

“Such declarations are equally inadmissible when offered 
by the declarants representatives, devisees, or heirs, since, 
as is noted infra in this subdivision, the death of a de¬ 
clarant does not render his statements admissible. * * * 
The rule excluding self-serving declarations is a part of 
the hearsay rule and its purpose is to prevent the manu¬ 
facturing of evidence.” Corpus Juris Secundum , Vol. 31, 
Sec. 216, p. 948-952. 

Testimony admissible as declaration against interest of 
third person. Under this sub-title, appellant has cited authori¬ 
ties showing that before such testimony may be received, the 
declarant must be shown to be dead, insane, or unavailable 
as a witness. Appellant admittedly must carry this burden, 
before such testimony is admissible. Yet its brief, pp. 11-19, 
makes no effort to establish any of these facts as a condition- 
precedent to the offering of such testimony, and appellant ap¬ 
parently wanted the jury to guess as to the identity of de¬ 
clarant and as to whether the declarant was either, dead, in¬ 
sane, or unavailable. Of course he can cite no legal authorities 
for his proposed procedure. 



Under the sub-titles, “Evidence admissible as part of res 
gestae” (brief, page 19), and “Testimony admissible to con - 
tradict and, impeach testimony of plaintiff’s witness” (brief 
page 22) Appellant presupposes that conductor talked to a 
passenger identified only as “J. C. Young” and that passenger 
was actually J. C. Solomon, who lived at 524 West Preston 
Street, Baltimore, Maryland at the time of the accident, and 
that the conversation was so close to the time of the accident 
as to constitute a part of the res gestae. 

In this connection it would seem desirable to here set forth 
what the fecord discloses concerning some of the details of 

the accident. 

* 

Time of Accident. 

r 

» 

Accident happened about four or five minutes before train 
left Baltimore Station for Washington. (App. 11) 

Crowd in : Coach at Time of Accident. 

Witness; Solomon says a crowd was present (App. 32) Wit¬ 
ness Dorothy Lucelli stated there were “not too many” people 
in the aislje (App. 51,) and Witness Marcio De Rocco testified 
that all sdats were occupied and people were standing (App. 
81). Colored persons were among the crowd and in second 
and third ]seats from rear on the left side. (App. 9) 


How Braikeman Reached the Injured Passenger with the 
Conductor. 

» 

t 

Brakeman Eckel learned of the accident “as the train was 
about to leave Baltimore Station” when he was “between the 
eighth anjd ninth car of the train” and when he was walking 
up the stpps of the car “a lady passenger was * * * stand¬ 
ing on the platform where I was boarding and she stated that 
a gentleman had been injured in that coach.” Upon entering 
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that coach he found an injured passenger, got a napkin and 
filled it with ice, cracked it up, and put it on the gentleman’s 
wrist; and then “I went ahead with my regular duties of 
lifting transportation, working up forward until I met the 

ductor, Mr. Downes ” (App. Ctfe . 

* 

Conductor Downes places the meeting place with Brakeman 
Eckel as in the dining car “about the fourth car from the 
engine,” learned of the accident from him, and then pro¬ 
ceeded to the injured party (R. 35) whom he was able to 
identify as being in court during his testimony (App. 36). 

Time from Happening of Accident Until Arrival of Conduc¬ 
tor at Accident Scene. 

Accident happened about 4 or 5 minutes before leaving 
Baltimore (App. 11); the conductor reached injured man 
about 10 minutes before reaching Washington (App. w> ;the )! 
brakeman meanwhile had time to attend the injured pas¬ 
senger, and then go about his regular duties of “lifting trans¬ 
portation” from the point where he was located between the 
8th and 9th cars of the train to the point where he met the 
conductor, in the dining car, fourth car from the engine. It 
is submitted that with the train running late on account of 
crowds and Christmas Holiday traffic (Dec. 22, 1943) and 
that all but the 40 minutes (App. 35) running time from Balti¬ 
more to Washington, except 10 minutes (App. tt> having | 
elapsed before the conductor reached the scene of the accident, 
at least thirty-five minutes were taken up in the conductor 
reaching the scene of the accident. 

i 

Description of Passenger Whom Appellant Contends Drop¬ 
ped the Suitcase Causing the Injury. 

Dorothy Luccelli described him (App. 48) as “A man of 
medium height, maybe. Not too dark a colored man. Not one 
of the real light ones.” Peter Luccelli described him (App. 64) 
as “a colored man, darkly complexioned, tall and slender, had 


a top coat onland a Fedora hat.” Mrs. Marcia De Rocco (pro¬ 
fessional name Clapp) holding to her belief that a Red Cap 
porter handled the baggage which fell and injured the pas¬ 
senger testified as follows (App. 90) 

“Q. It'is your best recollection of the incident that a 
Red Cap placed the piece of baggage which later fell on 
and injured the passenger. A. I believe that a Red 
Cap did place the baggage there, because I remember 
seeing those dark hands put it, and that little man that 
had the baggage, I don’t think he could have put it up. 
He wa^ so thin, the small Negro.” 

It will be noted that three different descriptions are given of 
a colored man who is said to have had the suitcase which 
caused the Occident. He is described as 

(1) ‘'-A man of medium height, maybe. Not too dark 
a colored man. Not one of the real light ones.” (App. 48) 

(2) “A colored man, darkly complexioned, tall and 
slendejr.” (App. 64) 

(3) |‘that little man that had the baggage * * * He 
was so thin, the small Negro. (App. 90) 

“Small”, “medium”, and “tall”, are the descriptions as to 

height, anil “not too dark a colored man. Not one of the real 
* 

light ones!’ and “darkly complexioned” are the color descrip¬ 
tions. All? refer to him as a MAN. 

i 

Appellant contended that if allowed to use “his paper” 
(meaning; the accident report) (App. 75) to refresh his recol¬ 
lection (App. 37) its conductor would be able to testify that 
“a colored boy” who identified himself as J. C. Young, was 
seated ttfo seats from the rear on the left side of the car 
facing thb front (App. 40) and “that colored boy” was lifting 
a suitcase which he lost control of and caused Rochinski’s in¬ 
jury. I 

The Court then pointed out that the conductor could not 
identify him “the boy” and that no foundation was laid when 
Solomon- was on the witness stand. 
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Counsel for appellant then erroneously stated “this boy said 
he did not give his name to anybody” (App. 41) and “this 
conductor could not get this address of 52U West Preston 
Street out of thin air. He got it from somebody .” (App. 41) 
The record (App. 32) shows that the witness Solomon (con¬ 
sistently described as “a boy” or “the boy” by appellant only, 
and not by the witnesses) gave his name and address to a 
lady who gave it to Mr. Rochinski. “She asked for it for him.” 
(App. 32.) 

The name “Solon, 524 Preston, West, Baltimore, Md.” was 
among those names turned over to Mr. Rochinski (App. 18) 
by somebody whom he did not know and he put them in his 
pocket. (App. 12). Appellee does not contend the conductor 
got the address 524 West Preston, Baltimore out of “thin 
air” but it is submitted that the name “Young” which the con¬ 
ductor wrote down, and the name “Solon” which the lady in¬ 
cluded among the three names of witnesses given to Mr. Roch¬ 
inski (App. 18) sound the same, and the conductor, arriving 
at the scene of the accident some 35 minutes after it happened, 
in gathering hearsay accounts, may well have misunderstood 
the lady who secured the name “Solon” 524 Preston, West, 
and may have written it down on some note or memorandum 
as “Young,” after securing it from the lady. 

It is hardly to be supposed that the excluded accident re¬ 
port (R. 75) represents the notes taken at the scene of the 
accident, but rather that there was transferred onto this 
“Pennsylvania Railroad Report of Railway Accident” form 
from notes or memoranda based on hearsay information se¬ 
cured by the Conductor about 35 minutes after the accident 
happened. 

According to the statement of appellant’s counsel (App. 
40) the conductor “made this report on the very night of 
the accident” which would have been the night of December 
23, 1943. If this be true, it apparently took six more days for 
it to reach the Pennsylvania Railroad District Claim Agent, 
as it is stamped as having been received at that office Dec. 
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29,19US. But assuming it was actually prepared by the con¬ 
ductor “the very night of the accident—which would be 
several hours after the accident’s details were learned through 
hearsay—the conductor certainly had a retentive memory to 
carry in his mind all the names and addresses shown on the 
report. j 

There is. no evidence that the colored passengers did not 
shift seats: or move about the coach between Baltimore and 
Washington. 

Conductor Downes readily identified the plaintiff, Rochin- 
ski, when he saw him in the court room. (App. 36). He could 
not identify Solomon (App. 41), nor could any one identify 
Solomon as being the person from whom the conductor is al¬ 
leged to have secured the name “Young”. 

It is submitted that the profferred testimony of Conductor 
Downes wihich was to be given after the use of the excluded 
accident report (App. 75) to refresh his memory (App. 37) 
was properly excluded, and the contentions of the appellant 
under sub-titles 

l 

4 

) 

“Evidence admissible as part of res gestae” (Brief p. 19) 

; and 

“Testimony admissible to contradict and impeach testi¬ 
mony of [plaintiff’s witness.” (Brief p. 22) 

r 

are both: unsound and without any authority in law, in view 
of the facts hereinbefore set forth as to the circumstances 
of the accident, and the testimony and record in the case. 

As hereinbefore pointed out in the “Summary of Argu¬ 
ment” it is respectfully submitted that the testimony of de¬ 
fendant’^ witness Dorothy Lucelli about the speedy exit of 
the Red! Cap porter immediately after the accident (App. 
51) andjthe testimony of Marcia De Rocco (App. 85, 86, 88,) 
as to tlje Red Cap porter handling the suitcase that caused 
plaintiff’s injury, certainly corroborate the testimony of J. 
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C. Solomon (App. 26). It is incorrect for appellant in its 
brief (p. 10) to characterize J. C. Solomon as the sole cor¬ 
roborating witness of plaintiff, as defendant’s witnesses just 
mentioned certainly helped prove plaintiffs claim. 

Appellant’s reference to J. C. Solomon giving his name as 
Josiah Solomon (App. 24) on direct examination, and as 
Joseph Cyrus Solomon (App. 31) in at subtle effort to dis¬ 
credit him is hardly supported by the record. True the origi¬ 
nal transcript (Record 84, App. 24) shows the stenographer 
recording the name as “Josiah”, but it is correctly shown by 
his testimony (App. 31, Record 113) 

‘Q. Mr. Solomon, is your name Josiah Solomon, or is it 

Joseph Cyrus Solomon? A. Joseph Cyrus Solomon. 

Sometime it sounds that way Josiah.” 

It is submitted that shorthand is phoenetically written and 
“Josiah” and “Joseph Cyrus” sound just as much alike as 
“feet” and “seats” and in printing up the record (App. 40, 
Record 157—fourth line from last) appellant’s counsel cor¬ 
rectly edited the error of “feet” as phoenetically written by 
the stenographer, by changing it to the word “seats” as stated 
by the witness and as recorded in the appendix. 

4. The Trial Court was Fair and Impartial Throughout 
and Asked No Questions and Made No Statements In The 
Presence of the Jury During the Trial, or Otherwise, Which 
Were Perjudicial to the Defendant. 

Appellee respectfully invites a reading of the entire record 
for a complete refutation of the grave charge in appellant’s 
brief (p. 26) that the trial Justice indicated a distinct preju¬ 
dice against the defendant and its Counsel. 

Appellant, at page 27 of his brief, states “the Court on 
several occasions invited objection from counsel for plaintiff 
(App. 38, 40, 45). This doubtful compliment to plaintiff’s 
counsel inferring that he would make no proper objection 
unless “invited” by the trial Justice is not borne out by the 
record. Referring to the instances cited namely App. 38, 40, 
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and 45, it is respectfully submitted that plaintiff’s counsel in¬ 
dicated his objection to the conductor’s railway accident report 
(R. 75) by stating (App. 38) 

“I do not know anything about the report. It is a self- 
serving declaration.” 

clearly showing that its attempted admission in evidence 
would be objected to, and the trial Justice merely followed 
the practiie of all trial Justices in making the objection of 
counsel specific by asking the direct question as to whether 
or not counsel objected. The so-called “invited objection” can¬ 
not be located on (App. 40), cited by appellant. It was obvious 
that the proffer of a narrative by Claim Agent Stever of his 
investigation efforts (App. 45) was wholly irrelevant as to 
who cauded plaintiff’s injury, and that Plaintiff’s counsel 
would object to such a narrative by him from the witness 
stand whether “invited” or not. 

r 

In connection with the proffer of the conductor’s railway 
accident report, the trial Justice did refer to the Conductor 
as a “partial” “adverse” and “hostile” witness. This was in 
connection with the discussion of the admissibility of this 
accident \ report. A reading of the Palmer v. Hoffman de¬ 
cision by the Supreme Court of the United States, supra, 
would indicate that “accident reports”, prepared by rail¬ 
road company employees whose trains “are” involved in 
accidents (similar to the rejected accident report of Con¬ 
ductor Downs) could properly be classed as partial to the 
interest of the railroad company, and adverse and hostile to 
the interest of any claimant for damages. The remarks com¬ 
plained :of were not in the presence of the jury, and were fol¬ 
lowed by the statement of the trial Justice (R. 44) that he 
meant ho personal reflection on the conductor “as far as I 
know, he is as honest a man as there is in the world * * * I 
mean only that in law he would certainly have to be character¬ 
ized as; a hostile witness”. 

r 

It is. submitted that the remark of defendant’s counsel to 

the witness (App. 16) “I heard that on direct examination 

) 
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twice and again on cross examination, but I want to know 
what that has to do with the ankle” was entirely uncalled 
for and when the trial Justice (App. 17) told plaintiff’s coun¬ 
sel “I do not think the comment was called for,” he was en¬ 
tirely correct. It is submitted that plaintiff did answer the 
query as to how he sprained his ankle (App. 16) when he 
said that after being struck he “whirled around * * * and 
fell down from pain”. (App. 16) The trial Justice gave 
defendant’s counsel great latitude in further questioning the 
plaintiff as the record will show (App. 12-24.) 

It is not true that Justice Goldsborough “refused to allow” 
defendant’s counsel to get a direct answer to his question 
(App. 23-24) as alleged in brief pp. 28-29. It is submitted the 
witness did answer the question. Furthermore defendant’s 
counsel announced “7 am satisfied with the answer.” (App. 
24). It can hardly be considered fair—although it may be 
novel—to announce satisfaction with an answer while in trial, 
and then later complain on appeal that the trial court “refused 
to allow” an answer. 

It is believed both inaccurate and unfair for appellant to 
contend (brief p. 28) that “the trial Justice interrupted and 
asked several questions of the witnesses which imparted to 
the jury an inference of negligence on the part of the defen¬ 
dant which was entirely outside of the issue drawn by the 
pleadings and accepted by both parties. It was the appellant 
who by its anstver (App. 3) contended that “plaintiff was 
struck by a piece of baggage falling from the baggage rack”. 
Not only was this contention made in the answer, but the ap¬ 
pellant introduced the deposition of Ben Simpson (App. 78) 
to sustain its contention as set forth in its answer. Further 
it is submitted the questioning by the court at this point was 
entirely proper in view of the testimony of the witness Dor¬ 
othy Luccelli. 

It is not believed that the appellant itself can seriously con¬ 
tend that there was any act of prejudice on the part of the 


